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Jeannette R. v. Ellery

First Judicial District Court of Montana, Lewis and Clark County

May 22, 1995, Decided 

Cause No. BDV-94-811

Reporter
1995 Mont. Dist. LEXIS 795 *

JEANNETTE R., on behalf of herself and all others similarly 
situated: SUSAN WICKLUND, M.D., JAMES H. 
ARMSTRONG, M.D., on behalf of themselves and their 
Medicaid-eligible patients, Plaintiffs, - v - NANCY ELLERY, 
as Administrator of Medicaid Services Division of the 
Montana Department of Social and Rehabilitation Services, in 
her individual and official capacities; PETER BLOUKE, as 
Director of the Montana Department of Social and 
Rehabilitation Services, in his individual and official 
capacities, and their successors, Defendants.

Judges:  [*1]  Honorable Judge Sherlock, DISTRICT COURT 
JUDGE.  

Opinion by: Honorable Judge Sherlock 

Opinion

ORDER ON MOTIONS FOR SUMMARY JUDGMENT

This matter is before the Court on cross-motions for summary 
judgment. The motions consider the validity of ARM 
46.12.2002 (1)(e). That section provides as follows: 

(1)(e) Physician services for abortion procedures must 
meet the following requirements in order to receive 
medicaid payment: 
(i) The physician has found, and certified in writing, that 
on the basis of his/her professional judgment, the life of 
the mother would be endangered if the fetus were carried 
to term. The certification must contain the name and 
address of the patient and must be on or attached to the 
medicaid claim; or 
(ii) The pregnancy is the result of an act of rape or incest 
and the certifications required by subsection (f) are 
attached to the claim form. 
(f) Medicaid will reimburse for abortions in cases of 
pregnancy resulting from an act of rape or incest only if: 
(i) the recipient certifies in writing that the pregnancy 
resulted from an act of rape or incest; and 
(ii) the physician certifies in writing either that; 

(A) the recipient has stated to the physician that she [*2]  
reported the rape or incest to a law enforcement or 
protective services agency having jurisdiction over the 
matter, or if the recipient is a child enrolled in a school, 
to a school counselor; or 
(B) in the physician's professional opinion, the recipient 
was and is unable for physical or psychological reasons 
to report the act of rape or incest. 

Before proceeding further, it would be helpful to define what 
this case is and is not about. 

At the outset, to dispel certain misconceptions that have 
appeared in this case, we must clarify the precise, narrow 
legal issue before this court. 

First, this case does not turn on the morality or 
immorality of abortion, and most decidedly does not 
concern the personal views of the individual justices as 
to the wisdom of the legislation itself or the ethical 
consideration involved in a woman's individual decision 
whether or not to bear a child. Indeed, although in this 
instance the Legislature has adopted restrictions which 
discriminate against women who choose to have an 
abortion, similar constitutional issues would arise if the 
Legislature--as a population control measure, for 
example--funded Medical abortions but refused to 
provide [*3]  comparable medical care for poor women 
who choose childbirth. Thus, the constitutional question 
before us does not involve a weighing of the value of 
abortion as against childbirth, but instead concerns the 
protection of either procreative choice from 
discriminatory governmental treatment. 
Second, contrary to the suggestion of the defendants and 
the dissent, the question presented is not whether the 
state is generally obligated to subsidize the exercise of 
constitutional rights for those who cannot otherwise 
afford to do so; plaintiffs do not contend that the state 
would be required fund to fund abortions for poor 
women if the state had not chosen to fund medical 
services for poor women who choose to bear a child. 
Rather, we face the much narrower question of whether 
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the state, having enacted a general program to provide 
medical services to the poor, may selectively withhold 
such benefits from otherwise qualified persons solely 
because such persons seek to exercise their constitutional 
right of procreative choice in a manner which the state 
does not favor and does not wish to support. 

Committee to Defend Reprod. Rights v. Myers, 625 P.2d 779, 
780-781 (1981). (Emphasis [*4]  added) (Hereinafter "funding 
ban.") 

Stated differently, the issue in this case is if the state of 
Montana provides necessary medical services to indigent 
women who carry their pregnancies to /// term, may it deny it 
necessary medical services for a low income woman to 
exercise her right to an abortion? 

Further, this case has nothing to do with indigent women who 
may seek an elective abortion. Rather, it deals with the state's 
right to restrict funding to necessary medical services for 
indigent women. Not at issue are nontherapeutic elective 
abortions. In other words, this case has nothing to do with 
abortions that are not medically necessary, as that 
determination is made by a physician. 

FACTUAL AND PROCEDURAL BACKGROUND 

The state of Montana participates in a joint federal- state 
medical care program called Medicaid, which provides certain 
medical services to low income people. Under Title XIX of 
the Social Security Act, 42 U.S.C. Section 1396, et seq., the 
federal government will pay a certain percentage of the cost 
of medical services provided by states that choose to 
participate in the Medicaid program. Although a state's 
participation in the program [*5]  is optional, once a state 
chooses to participate, it must comply with the requirements 
of Title XIX. Montana's Medicaid program is administered by 
the Department of Social and Rehabilitation Services (the 
Department). 

Since 1976, Congress has limited the extent to which Title 
XIX federal funds will reimburse the cost of abortions under 
Medicaid through what is commonly known as the Hyde 
Amendment. The current Hyde Amendment allows funding 
for abortions only in situations where the life of the mother is 
at risk or where the pregnancy is the result of rape or incest. A 
state that participates in the Medicaid program is not required 
to pay for abortions for which federal reimbursement is 
unavailable under the Hyde Amendment. 

Plaintiffs filed a complaint in this Court on May 26, 1994, 
requesting declaratory and injunctive relief. Plaintiffs alleged 
that ARM 46.12.2002 (1)(e), Montana's administrative 

regulation regarding payment for abortion procedures under 
Medicaid, violates state and federal law and the Montana 
Constitution. At the time the complaint was filed, Montana's 
administrative regulation provided payment only for abortions 
where the mother's life was at risk. 

This Court [*6]  held a hearing on Plaintiffs' request for a 
preliminary injunction on May 31, 1994. Plaintiffs Susan 
Wicklund and James Armstrong testified and both parties 
presented oral arguments. On June 1, 1994, the Court issued 
an order stating that the regulation was inconsistent with the 
federal Hyde Amendment and ordered the Department to 
begin providing abortion services for victims of rape and 
incest as well as services in situations where the mother's life 
is at risk. This Court held that, although states generally do 
not need to provide services beyond that which is required by 
Title XIX, a state cannot be more restrictive in funding than 
Title XIX and the Hyde Amendment. Thus, the Court 
determined that the Montana regulation was in violation of 
both state and federal law and could not be enforced as 
written. 

Since the Court's order of June 1, 1994, the Department has 
instituted rulemaking proceedings to amend this regulation to 
conform to the Hyde Amendment. 

In the June 1, 1994, preliminary order, this Court left 
unanswered the question of whether state law and the 
Montana Constitution require the state to fund all medically 
necessary abortions, rather than just those provided for [*7]  in 
the Hyde Amendment. Both Plaintiffs and Defendants have 
moved for summary judgment on this further issue and that is 
the matter currently before the Court. The motions have been 
briefed by both parties and Plaintiffs also rely on the 
testimony from the preliminary injunction hearing and various 
affidavits. 

Montana's Medicaid statute states that the program is 
"established for the purpose of providing necessary medical 
services to eligible persons who have need for medical 
assistance." Section 53-6-101 (1), MCA. Thus, not only must 
a patient be financially eligible for the program, but the 
desired services must be determined to be "medically 
necessary." 

The statute provides that the program shall include certain 
services, for example, inpatient and outpatient hospital 
services, physicians' services, physician assistants' services, 
and federally qualified health center services.  Section 53-6-
101 (2), MCA. The statute also includes certain optional 
services which the "program may, as provided by department 
rule, also include . . . ." Section 53-6-101 (3), MCA. 

ARM 46.12.2002 (e) states that [*8]  "[p]hysician services for 
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abortion procedures must meet the following requirements . . . 
." (emphasis added) Thus, by regulation, the Department has 
included abortion services within those types of services that 
the statute mandates be provided. 

Plaintiffs base their contention that the state must provide 
Medicaid services for all medically necessary abortions on 
several theories. First, Plaintiffs argue that because Section 
53-6-101(2)(e), MCA, mandates payment for physician's 
services and the Department's regulation states that abortion 
procedures are included as physician services, then the 
Department is violating the statute by not providing for all 
medically necessary abortions. 

Second, Plaintiffs assert that the limitation on abortion 
services violates several provisions of the Montana 
Constitution including the right to privacy, the right to equal 
protection, and the right to equal protection in the 
administration of welfare benefits. Plaintiffs argue that the 
Medicaid limitation on abortion infringes on a woman's 
private choice of whether to carry a pregnancy to term or to 
have an abortion, which choice is a fundamental right. 
Because the [*9]  state provides full coverage and services to 
women who choose to carry a pregnancy to term, but only 
provides abortion services in certain limited circumstances, 
Plaintiffs argue that the state is improperly influencing the 
constitutionally protected choice of whether or not to carry a 
pregnancy to term. Also, assert Plaintiffs, by offering a 
financial incentive to choose pregnancy over abortion, the 
state is violating the requirement that the government must 
remain neutral in its administration of welfare benefits. 

In support of their position, Plaintiffs have filed a number of 
affidavits from doctors who provide abortion services and/or 
counselling, and also affidavits from Plaintiff Jeanette R. and 
other Medicaid eligible women who need or have needed 
abortions but could not receive Medicaid assistance to obtain 
them. 

Affidavits provided by Plaintiffs from various doctors reveal 
that carrying a pregnancy to term can cause many physical 
and emotional complications such as diabetes, heart disease, 
hypertension, placenta previa, and abruptio placentae. A 
pregnancy can also aggravate preexisting physical and 
psychological conditions. Additionally, the medical costs 
associated with [*10]  prenatal care and childbirth generally 
exceed the cost of an abortion procedure. The affidavits state 
that an abortion procedure is one of the safest surgical 
procedures, safer than carrying a pregnancy to term or even 
receiving a shot of penicillin, although the risks increase each 
week after the eighth week of pregnancy. 

Because of the low number of abortion providers in Montana, 
many women must travel 100 miles or more to obtain 

services. Many women also must delay the procedure while 
they attempt to gather the necessary money. The cost of an 
abortion usually increases after a woman has passed the first 
trimester of a pregnancy and the medical risks also increase. 
Thus, a woman who must delay while trying to get the money 
and transportation for an abortion often finds that she must 
find additional funds because she has entered her second 
trimester and the procedure costs more. Also, many women 
who would have chosen abortion end up carrying the 
pregnancy to full term because they simply cannot obtain the 
necessary money. 

Defendants set forth several arguments as to why the state 
does not have to fund all medically necessary abortions. First, 
the Defendants assert that the state [*11]  is only required to 
provide abortion services to the extent that the federal 
government has agreed to assist with federal funding under 
the Hyde Amendment. 

Second, Defendants argue that the limited funding of abortion 
does not violate the Montana constitutional right to privacy 
because the constitutional protection of a woman's right to 
choose abortion does not translate into a constitutional 
obligation for a state to subsidize abortions. 

Third, limitations on abortion funding do not violate the equal 
protection provisions of the Montana Constitution under 
Article II, Section 4 or Article XII, Section 3 because, 
according to Defendants, these provisions still allow the 
legislature some discretion in determining what services to 
provide and there is a reasonable basis for the state to promote 
childbirth and the health of an unborn child. 

Finally, Defendants argue that the funding limitation does not 
violate a woman's right to safety and happiness as stated in 
Article II, Section 3 of the Montana Constitution, because that 
provision does not guarantee that the state will provide 
"safety, health and happiness," but rather affords individuals 
the right to "seek" their own safety [*12]  and happiness. 
There is no substantive right, contend Defendants, that the 
public treasury will provide for all the necessities of life for a 
person. Also, Defendants assert that the Medicaid abortion 
funding provisions do not discriminate against Medicaid 
eligible women on the basis of sex because this situation does 
not involve a distinction or preferential treatment for one sex 
over another. Rather, the distinction is between abortion and 
childbirth, involving varying benefits to one class of women 
as opposed to another class of women, based on a voluntary 
choice made a woman. 

Both parties agree that this matter is ripe for summary 
judgment. 

SUMMARY JUDGMENT STANDARD 

1995 Mont. Dist. LEXIS 795, *8
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Before reviewing the factual matter in particular, it would be 
helpful to review the standard that this Court will use in 
granting a motion for summary judgment. As all are aware, 
this Court cannot grant a motion for summary judgment if a 
genuine issue of material fact exists. Rule 56, M. R. Civ. P. 
Summary judgment encourages judicial economy through the 
elimination of unnecessary trial, delay, and expense. Wagner 
v. Glasgow Livestock Sale Co., 222 Mont. 385, 389, 722 P.2d 
1165, 1168 (1986); Clarks Fork National Bank v. Papp, 215 
Mont. 494, 496, 698 P.2d 851, 852-853 (1985); [*13]  
Bonawitz v. Bourke, 173 Mont. 179, 182, 567 P.2d 32, 33 
(1977). Summary judgment, however, will only be granted 
when the record discloses no genuine issue of material fact 
and the moving party is entitled to judgment as a matter of 
law. See Rule 56(c), M. R. Civ. P.; Cate v. Hargrave, 209 
Mont. 265, 269, 680 P.2d 952, 954 (1984). The movant has 
the initial burden to show that there is a complete absence of 
any genuine issue of material fact. To satisfy this burden, the 
movant must make a clear showing as to what the truth is so 
as to exclude any real doubt as to the existence of any genuine 
issue of material fact. Kober v. Stewart, 148 Mont. 117, 417 
P.2d 476 (1966). 

The opposing party must then come forward with substantial 
evidence that raises a genuine issue of material fact in order to 
defeat the motion. Denny Driscoll Boys Home v. State, 227 
Mont. 177, 179, 737 P.2d 1150, 1151 (1987). Such motions, 
however, are clearly not favored. "[T]he procedure is never to 
be a substitute for trial if a factual controversy exists." Reaves 
v. Reinbold, 189 Mont. 284, 288, 615 P.2d 896, 898 (1980). If 
there is any doubt as [*14]  to the propriety of a motion for 
summary judgment, it should be denied. Rogers v. Swingley, 
206 Mont. 306, 670 P.2d 1386 (1983); Cheyenne Western 
Bank v. Young, 179 Mont. 492, 587 P.2d 401 (1978); Kober 
at 122, 417 P.2d at 479. 

WHETHER THE ABORTION FUNDING RULE 
VIOLATES THE ENABLING STATUE 

Plaintiffs argue that the abortion funding limitation in the 
administrative rule is invalid because it is inconsistent with 
the state Medicaid statute that requires funding of all 
medically necessary physician services. Plaintiffs contend that 
the Department has no rulemaking authority to eliminate or 
restrict medically necessary abortions from the program. 

The Montana legislature has stated the purpose of the 
Montana Medicaid program as that "of providing necessary 
medical services to eligible persons who have need for 
medical assistance." Section 53-6-101 (1), MCA. The 
legislature further stated that the program is to be 
administered by the Department of Social and Rehabilitation 
Services under Title 53, chapter 6, MCA, and in accordance 

with Title XIX of the federal Social Security Act.  Section 53-
6-101 (1), MCA [*15]  . 

The statute authorizing services under the Medicaid program 
outlines a number of services that shall be included in the 
program, one of which is physicians' services.  Section 53-6-
101(2), MCA. The statute also outlines optional medical 
services that the program may provide for by departmental 
rule.  Section 53-6-101(3), MCA. 

It is clear that the Department considers abortion procedures 
to be in the category of physicians' services because the 
abortion funding limitation is included in a rule entitled 
"PHYSICIAN SERVICES, REQUIREMENTS" and states, in 
part, that "[p]hysician services for abortion procedures must 
meet the following requirements . . . ." ARM 42.12.2002 . 
(Emphasis added) Thus, abortion procedures are in the series 
of medical services that are specifically included in the 
Medicaid program rather than included through the 
rulemaking process of the Department. 

The enabling statute also states that the Department must 
determine the amount, scope, and duration of provided 
services "in accordance with Title XIX . . . ." Section 53-6-
101 (7), MCA. The Department, apparently, has 
interpreted [*16]  this provision to mean that Medicaid 
services in Montana are to be limited to only those services 
specifically funded under Title XIX and thus has limited 
abortion funding to only those instances allowed under the 
federal Hyde Amendment. The Court disagrees with this 
interpretation. 

The stated purpose of the Medicaid program is to provide all 
medically necessary services to those people who are eligible 
and need the services. The statute further states that 
physicians' services are specifically included in the program. 
The statute does not give the Department the authority to limit 
or eliminate those services enumerated under Section 53-6-
101 (2), MCA, unless there are insufficient funds to provide 
medical assistance for all eligible people. See Section 53-6-
101 (9), MCA. 

Although the Department is instructed to administer the 
program "in accordance with Title XIX," this is not authority 
to limit funding of these required services. Rather, the Court 
believes that this directive is intended to tell the Department 
to make sure that the program provides at least those services 
included in Title XIX and to provide them in the [*17]  
manner directed by Title XIX. It does not tell the Department 
to limit those services to only those within Title XIX. 

The problem here is that the funding ban operates as a sort of 
administrative Hyde amendment. The legislature can pass its 
own Hyde amendment if it wishes. However, it exceeds the 

1995 Mont. Dist. LEXIS 795, *12
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power of the Department for it to limit the services provided 
by the legislature. 

The Court concludes that because the public policy behind 
Montana's Medicaid program is to provide to all eligible 
persons the ability to receive medically necessary services, 
which includes physician services for abortion procedures, the 
Department has exceeded its rulemaking authority by limiting 
the reasons for a woman to be allowed to receive an abortion 
beyond the general standard of "medically necessary." 

Usually, if this Court could resolve a matter on statutory 
grounds, it would not resort to constitutional analysis. 
However, this Court feels that this issue is of such importance 
that these constitutional matters must be decided by the courts 
of the state of Montana at one time and not over a period of 
time. To do otherwise would only encourage a ping pong 
effect where this regulation might be changed [*18]  by the 
legislature or by an administrative agency and come back to 
this Court or some other court for further review. This process 
could take years and would not be in the public interest. 

RIGHT TO PRIVACY 

Montana's constitutional right to privacy is stated as follows: 
"The right of individual privacy is essential to the well-being 
of a free society and shall not be infringed without the 
showing of a compelling state interest." Constitution of the 
State of Montana, Art II, Section 10. 

Throughout this order, the Court will be citing cases from 
numerous jurisdictions. Many of those cases talk about a right 
to privacy. However, none of those jurisdictions have such an 
explicit right to privacy as is contained in Montana's 
Constitution. Montana's right to privacy has been described 
by the Montana Supreme Court as the strongest right to 
privacy in the United States, exceeding even that provided by 
the federal constitution. See State v. Burns, 253 Mont. 37, 40, 
830 P.2d 1318, 1320 (1992). Montana's clearly articulated 
right to privacy distinguishes this case from almost any other 
case cited to this Court by either party. 

Further, Montana's courts need not follow rulings [*19]  of the 
United States Supreme Court if our own Constitution provides 
for more expansive rights than contained in that document. 
State v. Sierra, 214 Mont. 472, 476, 692 P.2d 1273, 1276 
(1985). 

The first question that we must answer is whether or not the 
right to privacy even applies in this case. In Roe v. Wade, 410 
U.S. 113 (1973), the United States Supreme Court held that a 
woman's decision whether or not to terminate a pregnancy by 
abortion falls within a constitutionally protected zone of 
privacy. Id. at 153. 

It certainly cannot be disputed that the right of privacy covers 
a variety of individual choices and issues. Certainly it could 
not be disputed that the decision whether or not to beget or 
bear a child is an extremely private decision. This involves 
the most intimate and private of human activities and 
relationships. 

"If the right of privacy means anything, it is the right of the 
individual . . . to be free from unwarranted governmental 
intrusion into matters so fundamentally affecting a person as 
the decision whether to bear or beget a child." Committee to 
Defend Reprod. Rights v. Myers, 625 P.2d 779, 792 (Cal. 
1981), [*20]  quoting Eisenstadt v. Baird, 405 U.S. 438, 453, 
92 S. Ct. 1029, 1038, 31 L. Ed. 2d 349 (1972). 

This Court concludes that the right to privacy encompasses a 
woman's choice of whether or not to end her pregnancy. The 
question still remains, however, whether the challenged 
restriction infringes that right. 

In Harris v. McRae, 448 U.S. 297 (1980), the United States 
Supreme Court upheld enactments not unlike those 
challenged here. In that case, the United States Supreme 
Court held that the government could not place obstacles in 
the path of a woman's exercise of freedom of choice. 
However, it need not remove obstacles not of its own 
creation, such as a woman's indigency. Id. at 316. This view 
has been followed by two state courts. See Doe v. Department 
of Social Services, 487 N.W.2d 166 (Mich. 1992) and Fischer 
v. Department of Public Welfare, 502 A.2d 114 (Pa. 1985). 

This Court feels that the Montana Constitution affords a 
greater degree of protection to the right of privacy than does 
the federal constitution as interpreted by Harris v. McRae. 
Indeed, the McRae decision has been criticized by some of 
America's leading [*21]  constitutional scholars. See Abortion 
Funding Conundrum, Lawrence Tribe, 99 Harv. L. Rev. 330, 
338 (1985). 

Also, the majority of state courts that have reviewed similar 
issues have generally held that although a state need not 
subsidize any of the costs associated with child bearing or 
with health care generally, once a state enters the 
constitutionally protected area of choice, protected in 
Montana by the right of privacy, the state must do so with 
genuine indifference or neutrality. See Moe v. Secretary of 
Administration and Finance, 417 N.E.2d 387, 402 (Mass. 
1981); Committee to Defend Reproductive Rights v. Myers, 
625 P.2d 779 (Cal. 1981); Women's Health Center of West 
Virginia v. Panepinto, 446 S.E.2d 658 (W. Va. 1993); 
Planned Parenthood Association v. Department of Human 
Resources 663 P.2d 1247 (Or. App. 1983); Right to Choose v. 
Byrne 450 A.2d 925 (N.J. 1982); and Doe v. Maher, 515 A.2d 
134 (Conn. Super. Ct. 1986). 

1995 Mont. Dist. LEXIS 795, *17
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Although many times the articulated purpose of a regulation 
such as the one we are facing here is that of encouraging 
normal child birth, most courts have realized that [*22]  
regulations such as this, although they do encourage normal 
child birth, also have the purpose of discouraging abortion. 
This Court refers to the Massachusetts court: 

As an initial matter, the Legislature need not subsidize 
any of the costs associated with child bearing, or with 
health care generally. However, once it chooses to enter 
the constitutionally protected area of choice, it must do 
so with genuine indifference. It may not weigh the 
options open to the pregnant woman by its allocation of 
public funds; in this area, government is not free to 
"achieve with carrots what [it] is forbidden to achieve 
with sticks." L. Tribe, American Constitutional Law, 
Section 15-10 at 933 n.77 (1978). We are therefore in 
agreement with the views expressed by Justice Brennan, 
writing in dissent to Harris v. McRae, supra at 333, 100 
S. Ct. at 2703-2704 (1980): "In every pregnancy, [either 
medical procedures for its termination, or medical 
procedures to bring the pregnancy to term are] medically 
necessary, and the poverty-stricken woman depends on 
the Medicaid Act to pay for the expenses associated with 
[those] procedure[s]. But under [this restriction], the 
Government [*23]  will fund only those procedures 
incidental to childbirth. By thus injecting coercive 
financial incentives favoring childbirth into a decision 
that is constitutionally guaranteed to be free from 
governmental intrusion, [this restriction] deprives the 
indigent woman of her freedom to choose abortion over 
maternity, thereby impinging on the due process liberty 
right recognized in Roe v. Wade." 

Moe v. Secretary of Administration at 402. 

Having decided that this issue is protected by the right of 
privacy and having further determined that the right of 
privacy is violated by this regulation, the Court must weigh 
the state's interest in the regulation. As noted in our 
Constitution, the right of privacy cannot be infringed without 
the showing of a compelling state interest. In this case, the 
state was unable to present the Court with a compelling state 
interest. At one point, the state even contended that the 
interest being served here was the state's need to represent the 
anti-abortion views of a portion of its population. No court 
could ever accept such a view. To do so would allow the state 
to justify almost any action imaginable on the basis that some 
of its citizens felt it was [*24]  appropriate. 

It is obvious that the regulation does nothing to further the 
state's interest in maternal health. The only state interest 
involved here is the interest in preserving potential life. That 
interest is certainly a legitimate one, but the United States 

Supreme Court has held though that interest may be present 
throughout a woman's pregnancy, it is not really compelling 
until fetal viability exists, or the last three months of 
pregnancy. See Moe at 403. Since this regulation does not 
limit itself to those situations where the interest of the fetus is 
compelling, the regulation violates Montana's right to privacy. 
The mother's interest in necessary medical care for her own 
health must outweigh the state's interest in encouraging 
potential life, at least until the last three months of the 
pregnancy. 

Here it is important to note that the right we are talking about 
is not an assurance of governmental funding of abortion. 
Rather, we are talking about the right to privacy, which is the 
right to be left alone. That right protects the individual from 
undue governmental interference. See Right to Choose v. 
Byrne at 935 n.5 and Moe v. Secretary of Administration and 
Finance at 398.  [*25]  In other words, although the state is 
under no obligation to fund an individual's choice to a right of 
privacy, once it has entered an area that is covered by the 
zone of privacy, the state must be neutral. 

"[O]nce government enters the zone of privacy surrounding a 
pregnant woman's right to choose, it must act impartially. In 
that constitutionally protected zone, the state may be an 
umpire, but not a contestant." Byrne at 935 n.5. 

In the first two trimesters of a pregnancy, the state's interest in 
the potential life of the fetus is not compelling. See Myers at 
795. 

Other justifications put forth by the state similarly suffer from 
the same problem. The state argues that the regulation in 
question recognizes the high cost of birth to indigent women 
and is an attempt to lessen that burden. Further, the state 
argues that its regulation focuses on the health needs of 
fetuses and newborn children. While this may be true, and 
both purposes are certainly laudable, in so doing, the state has 
interfered with a woman's right of privacy and her right to 
protect her own health. 

By this regulation, the state improperly subordinates the 
woman's right to choice and to health to the lesser [*26]  state 
interest in a nonviable fetus. Since the state is apparently 
bound and determined to enter this area, it must do so with 
neutrality; this the state has not done. Therefore, this Court 
concludes that the regulation in question violates Article II, 
Section 10 of the Montana Constitution. 

EQUAL PROTECTION 

Plaintiffs contend that the funding restriction mentioned 
above also violates Montana's guarantee of equal protection 
contained in Article II, Section 4 of the Montana Constitution 

1995 Mont. Dist. LEXIS 795, *21
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which provides as follows: 
The dignity of the human being is inviolable. No person 
shall be denied the equal protection of the laws. Neither 
the state nor any person, firm, corporation, or institution 
shall discriminate against any person in the exercise of 
his civil or political rights on account of race, color, sex, 
culture, social origin or condition, or political or 
religious ideas. (Emphasis added) 

Under Montana law, if a classification is based upon a suspect 
class or infringes upon a fundamental right, the government 
has the burden of proving that the rule is justified by a 
compelling state interest. See Matter of Wood, 236 Mont. 
118, 123-124, 768 P.2d 1370, 1374 (1989). [*27]  Here, the 
regulation does infringe upon a fundamental right. That 
fundamental right is the right to privacy. Further, a woman 
has a fundamental right to control her body and her destiny. 
She also has a fundamental right as to whether or not to 
choose if she is to have an abortion. See Byrne at 934. 

In this case, some women are excluded from benefits to which 
they are otherwise entitled solely because they seek to 
exercise a constitutional right. Women are asked to make this 
sacrifice to their health, even though a doctor has certified 
that an abortion procedure may be medically necessary, solely 
in order to further the state's interest in potential human life. 
The denial of equal protection is clear. The state has taken the 
class of indigent pregnant Medicaid eligible women and 
divided them. One class, who needs medically necessary 
treatment (an abortion) are not entitled to help from the state. 
However, another class (those women for whom child birth is 
a medically necessary treatment) are entitled to state financial 
help. 

There is no question but that the state's interest in potential 
human life is legitimate. However, to say that it always 
outweighs the mother's interest in [*28]  her own health is not 
acceptable. The funding restriction imposed by the state of 
Montana gives the state's interest priority at the expense of the 
mother's health. 

For similar holdings that similar abortion funding restrictions 
violate equal protection provisions, see Byrne and Maher. 

As noted earlier, the state has not been able to advance a 
compelling interest for its regulation. Thus, the regulation 
does violate Montana's constitutional guarantee of equal 
protection of the law. 

MISCELLANEOUS 

Since the Court has ruled on two constitutional and one 
statutory ground that the regulation is illegal and 
unconstitutional, there is no reason for this Court to address 

Plaintiffs' other contentions. 

This Court also needs to emphasize that it has not made any 
use of the various supplemental filings that Plaintiff's attorney 
has provided. Plaintiffs' attorney has provided this Court with 
supplemental evidence after the close of the hearing and this 
Court has not considered those items. 

Finally, this Court again must emphasize that this decision 
does not conclude that the state of Montana must fund 
elective, nontherapeutic abortions. All this decision says is 
that when the state [*29]  of Montana begins conferring 
benefits in a constitutionally protected area, it must do so in 
an even handed and neutral manner. It is clear that the state 
need not fund nontherapeutic elective abortions. Neither need 
it fund medically necessary abortions under the Medicare Act 
if it did not fund child birth services. However, this is an area 
the state of Montana has chosen to enter and in doing so there 
are certain constitutional restrictions that must be obeyed. 

Based on the above, IT IS HEREBY ORDERED that ARM 
46.12.2002 (1)(e) is declared to be invalid as being violative 
of Montana's right to privacy, Montana's guarantee of the 
right to equal protection of the laws, and in violation of the 
statutory authority of the Department. 

DATED this ______ day of May, 1995. 

DISTRICT COURT JUDGE 

End of Document
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