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STATE OF MAINE 
CUMBERLAND, ss. 

 SUPERIOR COURT 
CIVIL ACTION 
PORSC-CV-2015-527 
 

 
Mabel Wadsworth Women’s Health 
Center; Family Planning Association of 
Maine d/b/a Maine Family Planning and 
Primary Care Services; and Planned 
Parenthood of Northern New England, 
 
          Plaintiffs, 
 
v.  
 
Mary Mayhew, Commissioner of the 
Maine Department of Health and 
Human Services, in her official 
capacity, 
 
 Defendant. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
 
 
 

Parties’ Consolidated Statement  
of Material Facts1 

 

JOINT STATEMENT OF MATERIAL FACTS 

1. [1] All three Plaintiffs are enrolled MaineCare providers.2  Complaint, ¶¶ 13, 

18, 23. 

2. [2] At least one Plaintiff, Mabel Wadsworth, informed its patients about the 

intent to file the instant lawsuit prior to the time of filing the Complaint against the 

Department. Deposition of Kate Waning  (“Waning Depo.”)  at 74, ln. 1-25. 

3. [3] There are no individual Maine women serving as Plaintiffs in this matter. 

4. [4] Mabel Wadsworth was founded in 1984 as an educational and advocacy  

                                                           
1 This Consolidated Statement of Material Facts is produced for the convenience of the Court; the 
Parties do not concede the materiality of all facts stated herein. All objections are preserved. 
2 The numbers in brackets represent the original numeration of the parties’ proposed statements of 
material facts. 
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organization for women’s  reproductive  rights.   Waning Depo. at 9, ln 4-25. 

5. [5] ln the early 1990s, Mabel Wadsworth expanded as an organization: it 

hired its first executive director, opened an office in Bangor and began providing clinical 

services, including abortion services.  Id. at 9, ln 23-25;  10, ln  1-25. 

6. [7] In January of 2016, Ma bel Wadsworth began providing services to men, 

and in May of 2016, its hours were expanded.   Waning Depo. at 13, ln 4-10;  11, In 1-11. 

7. [9] Mabel Wadsworth’s appointment slots are generally full.  Waning Depo.  

11, ln. 21-23. 

8. [10] Sometimes there is a waiting list for abortion services at Mabel 

Wadsworth, where clients must wait a week or two before an appointment is available. Id. at 

11, ln. 21-25; 12, ln 1-25; 13, ln 1-3. 

9. [12] Family Planning Association of Maine d/b/a Maine Family Planning and 

Primary Care Services (“Maine Family Planning”) started providing services in 1971. 

Deposition of Leah  Coplon ("Coplon Depo.") at  12, ln. 16-18. 

10. [13] Maine Family Planning has one clinic in Augusta, and seventeen (17) 

other clinics located throughout Maine.  Coplon Depo. at 14, ln. 22-25; 15, ln.  1-11. 

11. [14] Maine Family Planning’s Augusta clinic is the only site where it offers 

surgical abortion services.   Complaint, 72; Coplon Depo. 40,  ln. 2-25; 81, ln. 16-18. 

12. [15]  Maine Family Planning’s Augusta clinic offers abortion services one day a 

week, and very rarely will  offer abortion services two days a week.   Coplon Depo.  13, ln. 

2-15. 

13. [16] The majority of weeks, Maine Family Planning’s Augusta clinic has a wait 

list for abortion services, with between one and five women on the wait list, who usually 
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have to wait 1-2 weeks for abortion services.  Coplon Depo. at 14, ln. 1-21. 

14. [17] Over time, Maine Family Planning has expanded and opened more 

clinics throughout the state. ln addition to Augusta, Maine Family Planning now has clinics 

located in Bangor, Belfast, Calais, Damariscotta, Dexter,  Ellsworth, Farmington,  Fort Kent,  

Houlton, Lewiston, Machias, Norway, Presque Isle, Rockland,  Rumford,  Skowhegan,  and 

Waterville.   Coplon Depo.  15, ln 1-17; MFP_000098. 

15. [19] In December of 2014, Maine Family Planning started a pilot program 

to provide medication abortions via telemedicine in Aroostook and Washington counties, 

including the towns of Fort Kent and Presque Isle. Coplon Depo. at 59, ln.  16-23; 70, ln. 10-

14. 

16. [21] Maine Family Planning has not considered opening additional 

clinics to provide abortion services.   Coplon Depo. at 42, ln. 9-12. 

17. [22] Plaintiff Planned Parenthood of Northern New England 

(“Planned Parenthood” or “PPNNE”) is a nonprofit corporation incorporated  in 

Vermont, with places of business in  Maine located in Topsham, Portland,  Sanford, 

and Biddeford. Complaint, ¶ 20. 

18. [23] Plaintiffs’ tax records reflect the following gross receipts for 

certain years between 2012- 2015: 

a.    Mabel  Wadsworth:  $629,538 (2014); $679,673 (2013); $644,463 
(2012).  MW000044; MW000022; MW000001. 

 
b. Maine Family  Planning:  $8,221,968  (2014); $6,801,722 (2012). 

MFP000051; MFP000001. 

c. Planned Parenthood:  $24,162,585  (2015); $21,205,603 (2014); 
$20,124,589 (2013).  PPNNE00l; PPNNE0061; PPNNE0115. 

 
19. [24] About twenty-five to thirty (25-30) percent of Mabel Wadsworth’s 
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clientele seek abortion services.  Waning  Depo. at 42, ln. 24-25; 43, ln. 1-2. 

20. [26] Plaintiffs charge between $500-$600 for abortion  services performed  

up to about 14 weeks LMP. Complaint, ¶ 69; Waning Depo. at 45, ln. 15-23; Coplon Depo. 

at 42, ln. 19- 25; 43, ln.  1-3. Abortions performed  at  14.0-15.6 weeks LMP cost $725, and 

from 16.0-18.6 weeks LMP  cost $1,000.   Complaint, ¶ 69. 

21. [31] All three Plaintiffs are authorized to offer eligible women up to $100 

of funding from SAFE, and Mabel  Wadsworth  is authorized to offer  up to $125 from NAF.  

Waning Depo. at 52, ln. 21-25; 53, ln.  1-20; Coplon Depo. at 45, ln.  1-18; PPNNE000186. 

22. [39] Mabel Wadsworth estimates that it writes off about $1,000 a month, or 

$12,000 a year for abortion services.   Waning Depo. at 50, ln.  14-23. 

23. [40] Plaintiffs always seek to make it possible for women to have the 

abortion services they need, despite their financial  difficulties.   Waning Depo. at 50, ln. 5-

13; Coplon Depo. at 47, ln.  6-25; PPNNE000182-000190; PPNNE0161-0169. 

24. [44] Plaintiffs have no records reflecting any denials of abortion services 

by Plaintiffs. See, e.g., PPNNE's First Amended and Supplemental Response to Defendant's 

First Set of Document  Requests,  Response to Request #3. 

25. [46] ln appropriate circumstances,  abortion  services are provided  to 

women,  and then Plaintiffs seek reimbursement from the Department under Sec. 90.05 

following the provision of those services. Waning Depo. at 24, ln. 6-25; 25, ln. 1-10; Coplon 

Depo. at 24, ln.  11-24; 25, ln.  1-17; Sec. 90.05. 

26. [47] The MaineCare regulations govern providers’ submission of claims 

and the payment and appeal process.   10-144 C.M.R. ch.  101, Ch. I, §§ 1.10-1.12; 1.21. 

27. [48] If a provider questions a payment, or believes it has been incorrectly 
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denied payment, it must request a review of payments using the MaineCare Adjustment 

Request Form within one hundred and twenty (120) days from the date of a Remittance 

Advice. 10-144 C.M.R. ch. 101, Ch. I §§ 1.12-1.13. 

28. [49] The MaineCare regulations also provide for various levels of appeal -

including an administrative hearing procedure and an appeal to the Superior Court and the 

Law Court-if a provider is not satisfied with the results after it seeks review of a claims 

denial. 10-144 C.M.R. ch. 101, ch. I, § 1.21-1; Maine Administrative Procedure Act, 5 

M.R.S. §8001 et seq. 

29. [50] Between 2010-2015, Mabel Wadsworth submitted three (3) claims for 

reimbursement for abortion services: one was paid in 2010, one was denied in 2010, and one 

was denied in 2012. See Jan.  17, 2017 Affidavit of Charles Bryant, Exhibit 1, ¶10, 

DHHS768-770, DHHS 775-776. 

30. [51] Mabel Wadsworth did not request an administrative hearing regarding 

the Department’s denial of claims for reimbursement for abortion services, pursuant  to the 

Chapter  I, Sec.1.21 of the MaineCare Benefits Manual. Waning Depo. at 27, ln 2-22; Jan. 

11, 2017 Affidavit of James D. Bivins, Esq., Exhibit 2, at ¶¶7, 9-12, 19. 

31. [54] Planned Parenthood did not request an administrative hearing 

regarding the Department’s denial of claims for rei mbursement for abortion services, 

pursuant to Chapter I, Sec. 1.21 of the MaineCare Benefits Manual. Jan. 11, 2017 Affidavit 

of James D. Bivins, Esq., Exhibit 2, at ¶¶ 7, 16-18, 19. 

32. [56] Between 2010-2015, Maine Family Planning submitted no claims for 

reimbursement of abortion services.  Jan.  17, 2017 Affidavit  of Charles Bryant, Exhibit 1, at 

¶13. 
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33. [57] Between 2012 and 2015, Mabel Wadsworth performed the 

following numbers of abortions: 

a. 2012: 397 
b. 2013: 422 
c. 2014: 408 
d. 2015: 380 

 
Waning Depo. at 68, ln.  15-25; 69, ln.  1; Waning Depo. Exh. 21 (MW_000256). 

34. [58] Between 2012-2015 Maine Family Planning performed the following 

numbers of abortions: 

a.  2012: 356 
b.   2013: 425 
c.  2014: 453 
d.    2015: 496 
 

Coplon Depo.  at  68-69; Exh. 24 (MFP_000095). 

35. [59] Between 2011 and 2015, Plaintiff Planned Parenthood Northern New 

England ("PPNNE") performed the following numbers of abortions: 

a. 2011: 1,018 
b. 2012: 1,178 
c. 2013: 1,294 
d. 2014: 1,333 
e. 2015: 1,135  

 
PPNNE_0171. 

36. [60] The figures in ¶ 59 represent all abortion services provided at PPNNE 

in Portland, Maine, regardless of the patients’ state of residency. 

37. [61] The following are the number of Maine residents up to 100% of the 

FPL who were provided abortion services by PPNNE: 

a.  2013: 590 
b.   2014: 568 
c.  2015: 490 PPNNE0172. 
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38. [62] Based on reports of induced abortions from the Maine Center for 

Disease Control, there were the following total number of abortions in the State of Maine for 

the various years, below: 

a.   1999: 2,427 
b.  2010: 2,311 
c.   2011: 1,772 
d. 2012: 2,046 
e.  2013:  1,939 
f.  2014: 2,021 
g.  2015: 1,836 

 

Waning Depo. at 69, ln. 16-25; 70, ln. 10-25; 71, ln. 1-9, Exh. 22; Waning Depo. Exh. 

22; Coplon  Depo.  at 73, I n. 23-25; 74, ln.  1-25; 75, ln.  1-13, Exh. 27. 

39. [63] The percentage of patients choosing medication abortions has 

increased in recent years; for example, from 2012-2013, 12 percent of Maine Family 

Planning’s patients chose medication abortions, and from 2013-2014, 20 percent of patients 

chose medication abortions. Coplon Depo. at 56, ln. 13-23; Coplon Depo. Exh. 18 

(MFP_000042). 

40. [66] Maine Family Planning's telemedicine abortion program is 

growing, and the organization intends to continue building it based on capacity to do so. 

Coplon Depo. at 72, 18-23. 

41. [69] Physicians who perform abortion services in Maine do not require 

admitting privileges at local hospitals.  Waning Depo. at 31, ln  17-20; Coplon Depo. at 28, 

ln. 16-19. 

42. [70] There is no mandatory waiting period for women who seek abortions 

in Maine. Waning Depo. at 31, ln 21-23; Coplon Depo. at 28, ln. 20-22. 

43. [71] Outpatient surgical abortion facilities are not required to be licensed in 
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Maine. Coplon Depo. at 62, ln. 17-25. 

PLAINTIFFS’ RESPONSE: Admitted as a matter of law, although the citation to 

the witness’s testimony is incomplete and misleading. 

44. [72] Plaintiffs regularly perform legislative advocacy work before the 

Maine state legislature, seeking to defeat "anti-choice and anti-family planning" legislation, 

or Targeted Regulation of Abortion Providers ("TRAP") laws, and to advocate for bills 

promoting the Plaintiffs' family planning efforts. MFP_000091; Waning Depo. at 73, ln. 3-

25, Exh. 23 and 24 (two sets of testimony submitted to Maine Legislature by Mabel 

Wadsworth on May 13, 2015); Coplon Depo. at 62, ln. 8-25; 63, ln 1-25, Exh. 21 and 22 

(two sets of testimony submitted to Maine Legislature by Maine Family Planning on May 13, 

2015). 

45. [73] For example, in 2015 Plaintiffs helped to pass the “family planning 

Medicaid expansion” (LD 319) which expands eligibility to approximately 13,000 low 

income Mainers for family planning services. PPNNE0048-PPNNE0049; PPNNE0165; 

MFP000091. 

46. [1]  Plaintiffs, three clinics that offer abortions, operate the sole publicly 

accessible facilities (“clinics”) providing abortions in the state of Maine. Deposition of Leah 

Coplon, M.P.H., M.S., C.N.M. (“Coplon Dep.”) 81:16-18; Deposition of Kate M. Waning, 

M.S. (“Waning Dep.”) 13:22-25; 14:1-8; Affidavit of Leah Coplon, M.P.H., M.S., C.N.M. 

(“Coplon Aff.”) ¶ 13; Affidavit of Kate  M. Waning, M.S. (“Waning Aff.”) ¶ 7; Affidavit of 

Meagan Gallagher (“Gallagher Aff.”) ¶ 4. 

47. [2]  Plaintiff Mabel Wadsworth Women’s Health Center (“Mabel 

Wadsworth”) is a non-profit corporation incorporated in Maine with its principal place of 
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business in Bangor, Maine.  Waning Aff. ¶ 5.   

48. [3]  Mabel Wadsworth is an enrolled Medicaid provider.  Waning Aff. ¶ 

10. 

49. [4]  Mabel Wadsworth provides a range of health care services at its health 

center in Bangor, including annual gynecological exams, screening for cervical and breast 

cancer, colposcopy, family planning counseling and contraceptive services, pregnancy testing 

and options counseling (including carrying to term and raising a child, carrying to term and 

placing the child up for adoption, or abortion); prenatal care; abortions; referrals for adoption 

and parenting classes; abortions; lesbian health care (which is very similar to these other 

forms of reproductive health care, but with a focus on the unique needs of, and barriers to 

care faced by, lesbians); screening, diagnosis, and treatment for urinary, vaginal, and 

sexually transmitted infections; consultation on menopause, menstrual concerns, and other 

women’s health issues; hormone therapy and other services for transgender clients; and 

fertility awareness.  Waning Aff. ¶ 6. 

50. [5]  Mabel Wadsworth offers aspiration abortion services up to 13.6 weeks 

(i.e., 13 weeks and 6 days) as measured from the first day of the woman’s last menstrual 

period (“LMP”).  Waning Dep. 44, ln. 19-20; Waning Aff. ¶ 7. 

51. [6]  Aspiration abortion entails the application of a gentle suction to 

evacuate the contents of the uterus.  Waning Aff. ¶ 7; Coplon Aff. ¶ 14. 

52. [7]  Mabel Wadsworth offers medication abortion services up to 10 weeks 

LMP.  Waning Aff. ¶ 8. 

53. [8]  Medication abortion care as offered by plaintiffs is an early method of 

abortion that entails the patient taking one pill at the clinic and then using additional pills 

A81



10 
 

after leaving the clinic that cause her to expel the pregnancy, similar to a miscarriage. 

Waning Aff. ¶ 8; Coplon Aff. ¶ 15; Gallagher Aff. ¶ 4.   

54. [9]  Mabel Wadsworth provides approximately 380-430 abortions every 

year to patients from all across Maine. MW_000256; Waning Aff. ¶ 7. 

55. [10] Plaintiff Family Planning Association of Maine d/b/a Maine Family 

Planning and Primary Care Services (“Maine Family Planning”) is a non-profit corporation 

incorporated in Maine with its principal place of business in Augusta, Maine. Coplon Aff.  ¶ 

9.   

56. [11] Maine Family Planning is an enrolled MaineCare provider.  Coplon 

Aff.  ¶ 9.   

57. [12] In addition to Augusta, Maine Family Planning also has smaller sites 

located in Bangor, Belfast, Calais, Damariscotta, Dexter, Ellsworth, Farmington, Fort Kent, 

Houlton, Lewiston, Machias, Norway, Presque Isle, Rockland, Rumford, Skowhegan, and 

Waterville. MFP_000098; Coplon Aff.  ¶ 18.     

58. [13] These clinics are staffed by nurse practitioners or, on rare occasions, 

medical assistants. Coplon Aff.  ¶ 18.   

59. [14] Because of competing staff resources and the relatively low patient 

volume of these clinics, some of Maine Family Planning’s rural locations are open only two 

to four days per month.  Coplon Aff. ¶ 21; MFP_000098; Coplon Dep. 57:21-25; 58:1-12.   

60. [15] Maine Family Planning provides a range of health services at its sites, 

including annual gynecological exams; screening for cervical and breast cancer; family 

planning counseling and contraceptive services; pregnancy testing and counseling regarding 

pregnancy options (including carrying to term and raising a child, placing the child up for 
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adoption, or abortion); abortions; referrals for adoption and parenting classes; prenatal 

consultation; colposcopy; screening, diagnosis, and treatment of urinary, vaginal, and 

sexually transmitted infections; hormo ne therapy and other services for transgender clients; 

and services for mid-life women.  Coplon Dep. 29:20-25; 30:1-12; Coplon Aff. ¶ 10. 

61. [16] Maine Family Planning provides medication abortion up to 10 weeks 

LMP and aspiration abortions up to 14 weeks LMP in Augusta.  Coplon Aff.¶ 12.  

62. [17] Maine Family Planning currently provides approximately 400-500 

abortions each year to patients from all across Maine.  Coplon Aff.¶ 11.    

63. [18] The physicians with whom Maine Family Planning contracts to 

provide abortions all work full-time outside of Maine Family Planning, either in their own 

private practices or both practicing and teaching as part of a residency program.  Coplon Aff. 

¶ 17. 

64. [19] Due to physician availability, Maine Family Planning can only provide 

abortions in Augusta once a week.  Coplon Aff. ¶ 17. 

65. [20] Even if the physicians’ schedules permitted, Maine Family Planning 

could not afford to hire any of their physicians to work for Maine Family Planning full-time.  

Coplon Aff. ¶ 17. 

66. [21] Because of where Maine Family Planning’s physicians live, and due to 

their schedules, they provide suction abortions only at Maine Family Planning’s Augusta 

clinic. Coplon Aff. ¶ 17. 

67. [22] In December 2014, Maine Family Planning began a pilot project to 

provide medication abortions by telemedicine at select sites located in Washington and 

Aroostook Counties. Coplon Dep. 70:10-12; Coplon Aff. ¶ 19.   
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68. [23] In February 2016, Maine Family Planning officially instituted the 

telemedicine program and, as of October 2016, has the option of providing telemedicine 

abortion care at all of its sites (although there are still some sites at which Maine Family 

Planning has not yet provided any medication abortions).  Coplon Dep. 41:24-25; 42:1-8; 

Coplon Aff. ¶ 19.   

69. [24] Any time Maine Family Planning performs an abortion outside of 

Augusta, it is done by a physician in Augusta using telemedicine. Coplon Dep. 59:7-8. 

70. [25] Medication abortion is provided through Maine Family Planning’s 

telemedicine program as follows: The patient is first evaluated by a trained nurse practitioner 

to ensure that her pregnancy is intrauterine and determine whether she is within the 

gestational limit for a medication abortion, and whether she otherwise is an appropriate 

candidate for medication abortion. If she is a suitable candidate for medication abortion, the 

patient consults by video with the physician located in Augusta. After confirming that a 

medication abortion is medically appropriate for the patient, confirming that she requests the 

medication abortion, reviewing and signing her informed consent, and reviewing her lab 

work and contraception plan, the physician instructs the patient to take the first pill and 

schedule a follow-up visit for 4–14 days later. The patient uses the additional pills as 

instructed at home 6–48 hours later, just as she would have if she obtained the first pill from 

the doctor in-person at the Augusta clinic. Coplon Aff. ¶ 20. 

71. [26] Maine Family Planning’s telemedicine program is limited due to 

constraints on staffing and infrastructure.  This is principally because the program cannot 

operate without a physician available, which usually only happens once a week, and that 

physician is generally only able to provide telemedicine consultations for medication 
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abortion in between appointments for abortion care at the Augusta clinic.  Coplon Aff. ¶ 21.   

72. [27] Even on days when the physician is in the Augusta office and has the 

time to consult with telemedicine patients, Maine Family Planning still does not have the 

infrastructure or staffing to offer the service at all its sites.  Coplon Aff. ¶ 21; Coplon Dep. 

41:24-25; 42:1-8.  

73. [28] Since December 2014, approximately 100 patients have obtained 

medication abortions via Maine Family Planning’s telemedicine program.  Coplon Aff. ¶ 21. 

74. [29] Plaintiff Planned Parenthood of Northern New England (“PPNNE”) is 

a non-profit corporation incorporated in Vermont with established places of business in 

Maine in Topsham, Portland, Sanford, and Biddeford.  Gallagher Aff. ¶ 2. 

75. [30] PPNNE is an enrolled MaineCare provider.  Gallagher Aff. ¶ 5. 

76. [31] PPNNE provides reproductive health services throughout Vermont, 

New Hampshire, and Southern Maine.  These services include: annual gynecological exams; 

family planning counseling; contraceptive services; pregnancy tests; counseling regarding 

pregnancy options (including carrying to term and raising a child, placing it for adoption, or 

abortion); abortions; adoption referral; prenatal consultation; breast and cervical cancer 

screening; colposcopy; screening, diagnosis, and treatment of urinary, vaginal, and sexually 

transmitted infections; and HIV testing.  Gallagher Aff. ¶¶ 3-4.   

77. [32] In Maine, PPNNE provides abortions only at its Portland health center.  

Gallagher Aff. ¶ 4.   

78. [33] PPNNE provides medication abortions up to 10 weeks LMP, 

aspiration abortions through the early second-trimester, and abortions using the dilation & 

evacuation method up to 18.6 weeks LMP.  Gallagher Aff. ¶ 4.   
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79. [34] There are no publicly accessible outpatient clinics in Maine that 

provide aspiration abortions outside of those in Bangor, Augusta, and Portland; only one 

publicly accessible clinic that provides abortions between 14.0 and 18.6 weeks LMP 

(PPNNE in Portland); and no clinics in the state that provide abortions after 18.6 weeks 

LMP. Coplon Aff. ¶ 13; Waning Aff. ¶ 7; Gallagher Aff. ¶ 4. 

80. [35] Some women choose abortion because they are already parents and do 

not feel they can take on the responsibility and cost of another child.  Coplon Aff. ¶ 23; 

Waning Aff. ¶ 11; Gallagher Aff. ¶ 6. 

81. [36] Some women choose abortion because they do not want to have any 

children. Coplon Aff. ¶ 23; Waning Aff. ¶ 11; Gallagher Aff. ¶ 6. 

82. [37] Some women choose abortion because they do not feel that they can 

afford to become a parent. Coplon Aff. ¶ 23; Waning Aff. ¶ 11. 

83. [38] Some women choose abortion because they believe that becoming a 

parent or adding to their family would interfere with their educational or career goals. Coplon 

Aff. ¶ 23; Waning Aff. ¶ 11; Gallagher Aff. ¶ 6. 

84. [39] Some women choose abortion because the pregnancy has caused or 

exacerbated, or may in the future cause or exacerbate, a medical condition. Coplon Aff. ¶ 23; 

Waning Aff. ¶ 11; Gallagher Aff. ¶ 6; Affidavit of Steven J. Ralston, M.D. (“Ralston Aff.”) 

¶¶ 3, 40, 46. 

85. [40] Some women choose abortion because the pregnancy has caused or 

exacerbated, or may in the future cause or exacerbate, a mental health condition, or because 

the pregnancy will make it more difficult to manage a mental health condition. Coplon Aff. ¶ 

23; Waning Aff. ¶ 11; Gallagher Aff. ¶ 6; Mittal Aff. ¶¶ 3, 11, 20, 25, 32, 37-41, 44-46. 
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86. [41] Some women choose abortion because the pregnancy has caused or 

exacerbated, or may in the future cause or exacerbate, a substance abuse disorder, or because 

the pregnancy will make it more difficult to manage a substance abuse disorder. Coplon Aff. 

¶ 23; Waning Aff. ¶ 11; Gallagher Aff. ¶ 6; Mittal Aff. ¶ 42. 

87. [43] Some women choose abortion because they are in an abusive 

relationship. Coplon Aff. ¶ 23; Waning Aff. ¶ 11; Gallagher Aff. ¶ 6; Mittal Aff. ¶ 44. 

88. [44] Some women choose abortion because they are homeless and know 

that they would immediately lose custody of their newborn, as hospitals will not discharge a 

newborn child into homelessness. Coplon Aff. ¶ 23; Affidavit of Renee Fay-Leblanc, M.D. 

(“Fay-Leblanc Aff.”)  ¶ 24.    

89. [45] Some women choose abortion because the fetus has been diagnosed 

with an abnormality, or there is a risk that the fetus will develop a debilitating condition. 

Ralston Aff. ¶ 39; Affidavit of Leena P. Mittal, M.D. (“Mittal Aff.”) ¶¶ 19-20, 25, 37, 43. 

90. [46] There are other, individual reasons why women choose abortion.  

Coplon Aff. ¶ 23; Waning Aff. ¶ 11; Gallagher Aff. ¶ 6. 

91. [50] MaineCare makes it more likely that uninsured and low-income 

residents will access medical care than if they had to pay for medical care out-of-pocket.  

Nadeau Dep. 15:14-18; Affidavit of Luisa Deprez, Ph.D (“Deprez Aff.”) ¶¶ 18, 31; Fay-

Leblanc Aff. ¶ 8. 

92. [51] MaineCare plays a critical role in the lives of poor and low-income 

women because it not only covers a broad range of health care services but provides travel 

reimbursement as well.  Deprez Aff. ¶ 31. 

93. [52] Access to medical care improves an individual’s ability to be fully 
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functioning and maintain independence and fulfill his or her life’s goals.  Nadeau Dep. 15:8-

13; see also Mittal Aff. ¶ 45; Deprez Aff. ¶ 40. 

94. [56] Between 2014 and 2016, the state of Maine spent more than a billion 

dollars per year covering “optional benefits.”  DHHS_767. 

95. [57] The Department is aware of no data showing that withholding 

coverage for abortions, except in the limited circumstances for which federal matching funds 

are available, provides any fiscal benefit to the State.  Nadeau Dep. 48:6-25; 49:1-19.  

96. [60] The Federal Poverty Level (FPL) is used by the U.S. government to 

define who is poor. It is based on a family’s annual cash income, rather than its total wealth, 

annual consumption, or its own assessment of well-being.  Deprez Aff. ¶ 9.   

97. [61] For 2017, according to the U.S. Department of Health and Human 

Services, the federal poverty guideline is an annual income of $12,060 for a one-person 

family and $24,600 for a family of four; $4,180 is added for each additional person to 

compute the FPL for larger families. Deprez Aff. ¶ 9. 

98. [62] The official poverty rate in Maine for 2015 is 13.4%, the second 

highest rate in New England.  Deprez Aff. ¶ 9.  

99. [63] The 13.4% poverty figure undercounts the number of Maine residents 

who are struggling to make ends meet, because the FPL—although used as the official level 

of poverty in the United States—is based on an outdated formula that assumes families spend 

approximately one-third of their budget on food, and that does not take into account the cost 

of child care, medical expenses, utilities, and taxes.  Deprez Aff. ¶ 10.   

100. [64] The amount needed to maintain a minimally self-sufficient standard of 

living in Maine is over twice the amount received by a worker making minimum wage and 
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almost three times that of the federal poverty threshold. Deprez Aff. ¶ 11. 

101. [65] According to “Patchwork of Paychecks,” a 2015 report by Alliance for 

a Just Society, the calculated living wage for a single adult with no children working full-

time in Maine is $15.77 an hour, or the equivalent of $32,801.60 per year.  Deprez Aff. ¶ 11.  

102. [66] 5.20% of Maine residents are living in extreme poverty—i.e., earning 

half the FPL or less ($6,030 for an individual or $12,300 for a family of 4). Deprez Aff. ¶ 12. 

103. [67] In recent years, poverty rates in Maine have increased and government 

support has decreased. Deprez Aff. ¶¶ 11, 23. 

104. [68] Women head the overwhelming majority of single-parent households 

in Maine.  Deprez Aff. ¶ 13.   

105. [69] The poorest families in Maine are those headed by single mothers who 

have very young children.  Deprez Aff. ¶ 13.   

106. [70] Single mothers with young children struggle economically largely 

because of their caregiving responsibilities. Deprez Aff. ¶ 13. 

107. [71] According to “Maine People Agree,” a report by the Maine Equal 

Justice Partners and the Every Child Matters Education Fund that examined hardship among 

single parents (primarily single women), in 2014: 64% of single parents could not pay utility 

bills, 59% had a car that broke down and had no money to fix it, 74% had to reduce meal 

size, and 31% had to move due to housing costs. Deprez Aff. ¶ 23. 

108. [72] Women running households alone are more likely to need government 

assistance to get by financially.  Deprez Aff. ¶ 14.   

109. [73] 65,700 women in Maine—20.5% of working women in the state—

hold low-wage jobs.  Deprez Aff. ¶ 14.  
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110. [74] Women are far more likely than men to hold low-wage jobs: in Maine, 

women comprise 72% of the low-wage workforce. Deprez Aff. ¶ 14.  

111. [75] Low-wage workers are more likely to be “underemployed”—i.e., to 

work part-time involuntarily—which results in decreased employment stability and fewer 

accumulated monetary resources over time. Deprez Aff. ¶ 15. 

112. [111] Pregnancy can be physically painful, or at least physically taxing, and 

that can cause additional stress. Fay-LeBlanc Aff. ¶ 25.   

113. [129] Some women in Maine live more than 200 miles away from the 

nearest clinic providing abortions after 10 weeks of pregnancy.  Coplon Aff. ¶ 13; Waning 

Aff. ¶ 7. 

114. [132] Because of the Regulation, MaineCare-eligible and -enrolled women 

have to raise funds for both their abortion procedure and transportation to and from their 

abortion procedure.  Waning Aff. ¶¶ 18, 20-21; Coplon Aff. ¶¶ 25-26, 31, 33; Gallagher Aff. 

¶ 7; Maine Family Planning’s First Am. and Supp. Resp. to Def’s First Set of Interrogatories 

¶10; MW_000089, MW_000092, MW_000105, MW_000107-08, MW_000116, 

MW_000120, MW_000126, MW_000133, MW_000137, MW_000141, MW_000148-49, 

MW_000171, MW_000179, MW_000182, MW_000191, MW_000193, MW_000200, 

MW_000204, MW_000210, MW_000215, MW_000218, MW_000222-23, MW_000229, 

MW_000237, MW_000240, MW_000243-44, MW_000247, MW_000251-54. 

115. [133] Because of the Regulation, Mabel Wadsworth has had to pay for the 

cost of an interpreter to enable poor abortion and low-income patients to communicate with 

their health care providers.  Waning Aff. ¶ 24.   

116. [136] Nearly every type of non-abortion service that Plaintiffs provide is 
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covered by MaineCare.  Waning Aff. ¶ 10; Coplon Aff. ¶ 24; Gallagher ¶ 5. 

117. [144] When that happens, Plaintiffs provide extensive financial counseling 

to try to help patients find the money they need for their procedure and attendant costs.  

Coplon Aff. ¶¶ 26, 39-40; Waning Aff. ¶¶ 21, 25; Gallagher Aff. ¶ 7. 

118. [148] The private funding sources that are available to help poor and low-

income women in Maine with the cost of an abortion generally do not cover travel expenses.  

Waning Aff. ¶ 21; Coplon Aff. ¶¶ 26, 31.   

119. [154] Although abortion is an extremely safe procedure, and virtually always 

safer than childbirth, the risk of medical complications increases as the pregnancy advances. 

Henshaw ¶ 17; Ralston Aff. ¶¶ 19, 41. 

120. [179] Because of the absence of MaineCare coverage for abortion and travel 

to obtain an abortion, Plaintiffs’ patients are sometimes forced to sacrifice their privacy and 

disclose the fact of their abortion to family members, sexual partners, friends, neighbors 

and/or acquaintances. Coplon Aff. ¶ 29; Deprez Aff. ¶ 37; Gallagher ¶ 7; MW_000082, 

MW_000089, MW_000094, MW_000099, MW_000100-04, MW_000107-09, MW_000125, 

MW_000127-30, MW_000133, MW_000136-37, MW_000147, MW_000155, MW_000165, 

MW_000167, MW_000176, MW_000180, MW_000183-84, MW_000190-91, MW_000200, 

MW_000203-05, MW_000208-09, MW_000213, MW_000215, MW_000218, MW_000220, 

MW_000223, MW_000225, MW_000233-35, MW_000237-38, MW_000240, MW_000244-

46, MW_000248, MW_000251-54. 

121. [181] Although there are no specific activity restrictions after an abortion, 

Maine Family Planning advises patients to avoid manual labor or physical exertion for a day 

or two after the procedure.  Coplon Aff. ¶ 30.  
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122. [182] It is not uncommon for Maine Family Planning patients to head 

straight back to work waiting tables, taking care of small children, or cleaning hotel rooms 

immediately after their abortion procedure, including sometimes doing a double shift, in 

order to make up the money spent on the abortion.  Coplon Aff. ¶ 30.   

123. [193] If a pregnant woman decides to end the pregnancy, she needs abortion 

care.  Ralston Aff. ¶ 2.  

124. [194] Abortion is almost always safer for a woman than carrying a 

pregnancy to term.  Ralston Aff.  ¶¶ 19, 41.   

125. [198] The MaineCare regulation that restricts coverage for abortion to three 

limited circumstances—when the pregnancy is the result of rape or incest or when the 

pregnancy is life-threatening—excludes coverage for abortions that are necessary for a 

woman’s physical and mental health and well-being. Fay-LeBlanc Aff. ¶¶ 6-7; Mittal Aff. ¶¶ 

3, 37-42, 44-46; Ralston Aff. ¶¶ 2-4. 

126. [200] Pregnancy poses challenges to a woman’s entire physiology. Almost 

all pregnant women experience conditions such as fatigue, headaches, backaches, and 

difficulty sleeping.  Their bladders are uncomfortable and must be emptied frequently; 

hormones induce changes in their bowels, causing gassiness, heartburn, chronic constipation, 

and hemorrhoids; and varicose veins may develop on their legs, vulvas, and vaginas.  Even 

these “minor” conditions can cause discomfort, pain, stress, and anxiety for the women 

involved, and can make work, child care, and other daily tasks extremely difficult.  Ralston 

Aff. ¶ 11. 

127. [201] Pregnancy stresses most major organs. For example, during pregnancy 

the heart rate increases in order to pump 30-50% more blood. By the second trimester, the 
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heart is already doing 50% more work than usual, and that heightened rate continues 

throughout the rest of the pregnancy. Because of the increased blood flow, a woman’s 

kidneys become enlarged and the liver must produce more clotting factors to prevent the 

woman from bleeding to death. However, this latter change increases the risks of blood clots 

or thrombosis. Ralston Aff. ¶ 12. 

128. [202] During pregnancy, a woman’s lungs must also work harder to clear 

both the carbon dioxide produced by her own body and the carbon dioxide produced by the 

fetus. Yet her very ability to breathe in the first place is hampered by the fetus growing in the 

woman’s abdomen, leaving most pregnant women feeling chronically short of breath. 

Ralston Aff. ¶ 13.  

129. [203] Every organ in the pregnant woman’s abdomen—e.g., intestines, liver, 

spleen—is increasingly compressed throughout pregnancy by her expanding uterus. Ralston 

Aff. ¶ 13. 

130. [204] Sometimes the nausea and vomiting commonly associated with 

“morning sickness” develops into a syndrome known as hyperemesis gravidarum (HG).  HG 

is accompanied by vomiting so severe that it may result in dangerous weight loss; 

dehydration; acidosis from starvation; or hypokalemia, a potentially dangerous condition 

caused by a lack of potassium that can trigger psychosis, delirium or hallucinations, among 

other things.  Women with this condition may require multiple hospital admissions 

throughout pregnancy.  Ralston Aff. ¶ 14.  

131. [205] A pregnant patient’s response to infections is altered by her 

physiology.  She is at greater risk for certain infections, such as urinary tract infections. 

These infections tend to be more severe among pregnant women, and lead to serious 
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complications such as sepsis much more frequently among pregnant women.  Ralston Aff. ¶ 

15.  

132. [206] There is a 15 to 20% risk of miscarriage present in every pregnancy.  

Complications from miscarriage can lead to infection, haemorrhage, surgery, and death.  

Ralston Aff. ¶ 16. 

133. [207] Even a normal pregnancy can suddenly become life-threatening during 

labor and delivery, when 20% of the woman’s blood flow is diverted to the uterus. This 

increased blood flow places a woman at risk of hemorrhage and, in turn, death; indeed, 

hemorrhage is the leading cause of maternal mortality worldwide. To try to protect against 

hemorrhage, the body again produces more clotting factors, which increases the risk of blood 

clots or embolisms.  This heightened risk extends past delivery into the post-partum period. 

Ralston Aff. ¶ 17. 

134. [208] One-third of pregnancies result in a caesarean section (C-section) 

delivery. Even though C-section deliveries are relatively common, it is still a significant 

abdominal surgery that carries risks of hemorrhage, infection and injury to internal organs.  

Ralston Aff. ¶ 18. 

135. [209] Even a vaginal delivery can lead to injury, such as injury to the pelvic 

floor. This can have long-term consequences, including fecal or urinary incontinence. 

Ralston Aff. ¶ 18. 

136. [211] The risks related to continued pregnancy are particularly significant 

for women with certain preexisting medical conditions, such as diabetes, hypertension, 

asthma, heart disease, lupus, Grave’s disease, rheumatoid arthritis, renal disease, and other 

physical and mental health disorders.  Pregnancy can exacerbate these conditions, causing 
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even more severe health problems including seizures, diabetic coma, hemorrhage, heart 

damage, and loss of kidney function.  Ralston Aff. ¶¶ 21–38.   

137. [213] In addition to physical health considerations, pregnancy can have a 

significant effect on a woman’s mental and emotional health.  Mittal Aff. ¶¶ 3, 12-36. 

138. [214] Pregnancy can destabilize a woman’s mental health by causing 

sadness, anxiety, and/or compulsions that can compromise a woman’s mental health and 

well-being, impair her functioning, and require treatment, even if her symptoms do not meet 

the criteria for a formal diagnosis.  Mittal Aff. ¶¶ 3, 23.      

139. [215] A significant number of women will experience a mood disorder (such 

as depression or bipolar disorder), an anxiety disorder (such as generalized anxiety disorder 

or panic disorder), obsessive-compulsive disorder (OCD), or a trauma-related disorder (such 

as post-traumatic stress disorder (PTSD)) during pregnancy.  Mittal Aff. ¶ 12. 

140. [216] With respect to depression alone, the data suggest that up to 14.5% of 

pregnant women experience a new episode of major or minor depression during pregnancy.  

Mittal Aff. ¶ 12. 

141. [217] Statistics on the prevalence of mental health disorders among pregnant 

women are likely under-representative, as many women will never seek treatment—either 

because they assume their symptoms are normal, because of the stigma surrounding mental 

illness, or because of time or financial limitations.  Mittal Aff. ¶ 13.    

142. [218] Pregnancy can destabilize a woman’s mental health by exacerbating 

the symptoms or prompting a recurrence (i.e., a relapse) of a pre-existing mental health 

disorder.  Mittal Aff. ¶¶ 3, 14. 

143. [219] A relapse of a pre-existing mental health disorder during pregnancy 
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may be caused by the hormonal fluctuation associated with pregnancy, stress and lifestyle 

changes, a modification of an established medication regimen, or a combination of any of the 

above.  Mittal Aff. ¶ 14. 

144. [220] Approximately 60 to 70% of women with bipolar disorder will 

experience an episode during pregnancy and/or the postpartum period.  Mittal Aff. ¶ 15.  

145. [221] It can take weeks or months for a woman to recover from a recurrence, 

depending on whether and when she receives appropriate treatment and implements any 

therapy or lifestyle changes that may be necessary.  Mittal Aff. ¶ 16. 

146. [222] People who are able to maintain stability have better overall prognoses 

than people who relapse and remit, as each episode of a psychotic or mood disorder increases 

the likelihood of a subsequent episode.  Mittal Aff. ¶ 17.  

147. [223] Pregnancy can destabilize a woman’s mental health by sparking a new 

mental illness, such as obsessive-compulsive disorder.  Mittal Aff. ¶¶ 3, 18. 

148. [224] Postpartum depression occurs in nearly 15% of women within the first 

three months after pregnancy. Mittal Aff. ¶ 21. 

149. [225] A woman who experiences postpartum depression is at greater risk of 

experiencing it again after a subsequent pregnancy.  Mittal Aff. ¶ 21.    

150. [226] Postpartum psychosis, while rare, is considered a psychiatric 

emergency and can sometimes lead to homicidal behavior.  Mittal Aff. ¶ 22.   

151. [227] Women who have previously experienced an episode of postpartum 

psychosis are at an extremely high risk of recurrence—between 30 and 50% with each 

subsequent delivery.  Mittal Aff. ¶ 22.      

152. [228] Low socioeconomic status is a risk factor for certain mental illnesses 
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during pregnancy.  Mittal Aff. ¶¶ 3, 24.  

153. [229] Psycho-social risk factors such as poverty and abuse also increase the 

risk that a woman will experience sadness, anxiety, and/or compulsions that compromise her 

mental health and well-being.  Mittal Aff. ¶ 23.        

154. [230] Stressors relating to poverty—like a lack of food and stable housing—

can make it difficult for a pregnant woman to engage in critical health care and self-care, 

which in turn exacerbates her mental health symptoms.  Mittal Aff. ¶ 24; Fay-Leblanc Aff. ¶ 

10.     

155. [231] Pregnancy can destabilize a woman’s mental health by presenting a 

barrier to effective treatment for a mental health or substance use disorder.  Mittal Aff. ¶¶ 3, 

25–32. 

156. [232] Pregnancy can interfere with the ability to treat other physical and 

mental health conditions.  For example, some drugs—such as those used to control 

hypertension or heart disease, or to treat certain mental illnesses like bipolar disorder—pose a 

risk to the developing fetus.  When a woman taking one of these drugs becomes pregnant, 

she may face a difficult choice: (1) discontinue the medication and risk harm to herself, (2) 

continue the medication and risk harm to the embryo or fetus she is carrying, or (3) terminate 

the pregnancy.  Mittal Aff. ¶ 25; Ralston Aff. ¶¶ 30, 35.   

157. [233] Substance use disorders (“SUDs”) can pose serious health risks to both 

a pregnant woman and the embryo or fetus she is carrying, particularly if she struggles with 

multiple forms of substance abuse.  Mittal Aff. ¶ 34.     

158. [234] According to the 2013 National Survey on Drug Use and Health, 5.4% 

of pregnant women ages 15 to 44 years report current (past 30 days) use of illicit drugs, 9.4% 
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of pregnant women report current alcohol use, and 15.4% report current cigarette use.  Mittal 

Aff. ¶ 33.   

159. [235] There are high rates of co-morbidity of SUDs and mood disorders.  

Mittal Aff. ¶ 35.     

160. [236] In addition to the direct harms that SUDs pose for embryonic and fetal 

development, women with SUDs are less likely to meet other basic needs, such as nutrition, 

that are important for their own health and for a healthy pregnancy.  Mittal Aff. ¶ 34.      

161. [237] Mental health and substance abuse symptoms are often expensive to 

treat and expensive in terms of lost earning potential, and each episode heightens the cost of 

the illness and makes it more and more difficult for a woman to function in society.  Mittal 

Aff. ¶ 45.  

162. [238] A woman cannot maximize her potential for economic independence 

and personal development unless she has information about, and access to, a range of options 

for negotiating her mental health and wellness during pregnancy, including abortion.  Mittal 

Aff. ¶ 45.    

163. [240] Abortion can allow a woman to feel comfortable pursuing the most 

effective treatment for her mental health disorder or SUD.  Mittal Aff. ¶¶ 3, 42–43. 

164. [241] Abortion can relieve debilitating sadness, anxiety, or compulsions 

relating to a pregnancy.  Mittal Aff. ¶¶ 3, 23, 37, 40-41.  

165. [242] Abortion can make it easier for a woman struggling with a SUD to 

become sober and stable.  Mittal Aff. ¶ 42.  

166. [249] An unintended pregnancy can derail a woman’s best-laid plans for 

escaping difficult circumstances—and, indeed, exacerbate those challenges. Deprez Aff. ¶ 
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35.  

167. [251] Higher education; safe, stable housing; and steady work with 

opportunities for growth help women escape poverty. Deprez Aff. ¶ 35. 

168. [253] For a woman already struggling to get by, to keep a roof over family’s 

head, to ensure that everyone has food to eat and proper clothes to wear, and that her children 

are cared for when she is at work, adding baby to the mix can add an almost unbearable 

amount stress and anxiety.  Fay-LeBlanc. Aff. ¶ 28. 

DEFENDANT’S STATEMENT OF MATERIAL FACTS 
 

1. [6]  Sometime between 2000 and 2004, Mabel Wadsworth began 

providing abortion services through medication.  Waning Dep. 13:11-18. 

PLAINTIFFS' RESPONSE:  Qualified.  At some point between 2000 and 2004, 

Mabel Wadsworth began providing a specific medication abortion protocol, but there are 

other abortion methods that involve the use of medication (typically at later stages of 

pregnancy) that are not performed at Mabel Wadsworth. Aff. of Kate M. Waning (“Waning 

Aff.”) ¶ 8. 

DEFENDANT’S REPLY:  Objection. The citation to the record does not support 

Plaintiffs’ response.  This qualification should be excluded from the summary judgment 

record and ¶ 6 should be deemed admitted.  Doyle v. Department of Human Svcs., 2003 ME 

61, ¶10, n. 3, 824 A.2d 48, 52 (denials and qualifications must be supported with record 

citations relevant to the proposition for which they were cited). 

2. [8]  Mabel Wadsworth is the only surgical abortion provider in Maine 

north of Augusta.  Waning Depo. at 14, ln. 9-21. 

PLAINTIFFS’ RESPONSE: Qualified.  Mabel Wadsworth is the only publicly 
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accessible, outpatient provider of surgical abortions north of Augusta. Waning Depo. at 13, 

ln. 22–25, 14, ln. 1–8; Waning Aff. ¶ 7. 

3. [11]  Given the high demand for abortion services, Mabel Wadsworth has 

considered opening another clinic, but has not yet done so.  Waning Dep. 14:22-25; 15:1-

6. 

PLAINTIFFS’ RESPONSE:  Qualified. This deposition was not conducted 

pursuant to M.R. Civ. P. 30(b)(6) and the witness did not speak for Mabel Wadsworth (a 

corporate entity).  The witness testified that she “believe[d] the previous executive director 

and the board of directors visit that as an option from time to time for discussion,” but also 

testified that she did not know the nature of those discussions because, “I don’t attend those 

board meetings so I’m not fully aware.”  Waning Dep. 15:1–6.  Admitted only to the extent 

the testimony reflects that it was the witness’s belief that others at the organization have 

considered opening another clinic and the fact that a second clinic has not been opened. 

 DEFENDANT’S REPLY:  Objection.  Since 2014, Ms. Waning has served as the 

Director of Finance and Operations at Mabel Wadsworth. From 2005 to 2014, Ms. Waning 

was the Business Manager at Mabel Wadsworth. Waning Dep. 5-7; Waning Aff., ¶2. Given 

these positions, Ms. Waning has knowledge regarding Mabel Wadsworth’s clinical and 

financial operations. During her deposition, Ms. Waning was asked whether, since demand 

for services is so high, Mabel Wadsworth considered opening another clinic, and she 

responded that Mabel Wadsworth has “looked at it, yes.” Waning Dep. 14:22-24.  The 

qualification is without merit and ¶ 11 should be deemed admitted.  

4. [18]  Around 2000-2001, Maine Family Planning began offering abortion 

services via medication in its Augusta clinic.  Coplon Depo.  15, ln. 18-20; 81, ln. 14-17. 
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PLAINTIFFS’ RESPONSE:  Qualified.  Around 2000-2001, Maine Family 

Planning began offering a specific medication abortion protocol, but there are other abortion 

methods that involve the use of medication (typically at later stages of pregnancy) that are 

not performed at Maine Family Planning.  Aff. of Leah Coplon (“Coplon Aff.”) ¶¶ 15–16. 

5. [20]  In February of 2016, Maine Family Planning expanded its provision of 

medication abortion services through telemedicine; each of Maine Family Planning's 18 

clinics located throughout Maine has the capacity to offer telemedicine abortion services. 

Coplon Depo. at 40, ln.  16-26; 41, ln.  1-25; 42, ln. 1-8. 

PLAINTIFFS’ RESPONSE: Qualified.  Denied to the extent that Maine 

Family Planning’s non-Augusta sites do not have the capacity to provide telemedicine 

medication abortions most days ofthe week. Coplon Depo. 41, ln. 24–25; 42, ln. 1–8; 

Coplon Aff. ¶¶ 21–22. Moreover, when asked if “all” of Maine Family Planning’s non-

Augusta clinics have provided medication abortions, Ms. Coplon replied that they have 

not. Coplon Depo. 57, ln. 16–18; Coplon Aff ¶ 19. Admitted that Maine Family 

Planning expanded its telemedicine program in February 2016 and that, as of October 

2016, all of the sites have the potential to offer telemedicine abortion services, but only 

on a day when the site is open, and only at a time when there is a physician available in 

Augusta and a nurse-practitioner trained in ultrasound available at the site.  Coplon 

Aff. ¶¶ 19–22. 

6. [25]  About fifty (50) percent of Mabel Wadsworth’s annual clinic revenue 

comes from abortion services.  Waning Depo.  at 43, ln. 3-10. 

PLAINTIFFS’ RESPONSE:  Qualified. The witness did not testify that 50% of 

the clinic’s annual revenue comes from abortion services, but that 50% of the center’s 

A101



30 
 

“clinical revenue” comes from abortion services. Waning Depo. at 43, ln. 3-10. The witness 

clarified that they receive additional revenue from corporate foundations and individual 

donations. Id. at 43, ln. 11- 16. 

7. [27]  Plaintiffs charge the same amount for both surgical and medication 

abortion services, including telemedicine abortions.  Waning Depo. at 46, ln.  1-2; Coplon 

Depo. at 43, ln. 4- 11. 

PLAINTIFFS’ RESPONSE: Qualified as to PPNNE. PPNNE charges the same for 

medication abortions and surgical abortions prior to 14 weeks LMP, but also provides 

abortion services beyond 14 weeks LMP and charges more for those abortions. (PPNNE also 

offers conscious sedation to its patients, which is an extra charge prior to 14 weeks LMP.) 

PPNNE000174–175.  Admitted as to Mabel Wadsworth and Maine Family Planning. 

8. [28]  Rather than turn women away, Plaintiffs reduce their rates for 

abortions for women who are unable to pay for abortion services, including women whose 

health and well-being, in Plaintiffs’ judgment, would be negatively affected if they were 

unable to obtain abortion services.   Complaint ¶¶ 5, 84; Waning Dep. 46:19-25; 47:1-2; 

Coplon Dep. 45-48. 

PLAINTIFFS’ RESPONSE:  Denied.  Rather than turn poor women away, 

Plaintiffs will sometimes reduce their rates for women in particularly desperate 

circumstances, but they have limited capacity to do so. Coplon Aff. ¶ 34; Waning Aff. ¶¶ 14–

16, 20, 24.  Moreover, Maine Family Planning has turned away patients who show up for 

their abortion appointments without enough money to pay for the procedure. Coplon Dep. 

82:22–25; 83:1–14.  

DEFENDANT’S REPLY:  Objection.  Plaintiffs’ new testimony through affidavits 
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infers that they only sometimes reduce rates and that they have denied abortion services to 

women who cannot pay. This assertion conflicts with the testimony provided through 

depositions, as well as the documents produced by Plaintiffs.  Plaintiffs may not generate 

disputed facts by contradicting prior testimony through affidavits. Blue Star Corp. v. CKF 

Props., LLC, 2009 ME 101, ¶ 31, 980 A.2d 1270;  Zip Lube, Inc. v. Coastal Savings Bank, 

1998 ME 81, ¶ 10, 709 A. 2d 733, 735.   Accordingly, Plaintiffs’ response to ¶ 28, and the 

affidavits on these points should be excluded from the summary judgment record, and ¶ 28 

should be deemed admitted.  

During depositions, representatives of Mabel Wadsworth and Maine Family Planning 

testified that the following types of women (as described in paragraph 5 of the Complaint) 

would be considered to be in “particularly desperate circumstances” to justify a rate 

reduction, or at least would “possibly” or “sometimes” be considered to be in particularly 

desperate circumstances to justify a rate reduction: 

• women who would suffer extraordinary damage to their health, including 
excruciating pain, damage to major organ systems, or even shortened life 
expectancy; 

• pregnant women who require medications that can cause harm to a growing fetus 
to treat or manage an underlying medical condition, such as cancer, high blood 
pressure, or certain mental illnesses; 

• women who discover that their fetuses have severe or fatal anomalies; and 
• women who experience intimate partner violence. 

 
Waning Dep. 46-49; Coplon Dep. 50:9-25; 51:1-9. There was no testimony about Plaintiffs’ 

purported limited capacity to provide rate reductions.  Furthermore, in practice, Plaintiffs 

always reduce rates and provide abortion services to women in these “particularly desperate 

circumstances,” as described above and in paragraph 5 of the Complaint; indeed, the 

testimony reflects that Plaintiffs always try to make it possible for a woman to have abortion 

services, despite her financial situation. Waning Dep. 46-49; 49:25; 50:1-10; Coplon Dep. 
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47:6-25; 48:1-8.  

Mabel Wadsworth has never denied abortion services for failure to come up with the 

money to pay for those services. Waning Dep. 50:11-13; 61:25; 62:1-25; 63:1-8. See also, 

Department’s Replies to ¶¶ 36, 37 and 45, below, incorporated herein. 

Maine Family Planning has turned women away who have arrived at the clinic 

without enough money for an abortion, but it only does so when there is enough time in their 

pregnancy where they could reschedule the appointment to take additional time to come up 

with funding. Coplon Dep. 47:8-25; 48:1-8; 66:24-25; 67:1-12. Maine Family Planning has 

never denied abortion services to women in particularly desperate circumstances who cannot 

pay. Coplon Dep. 64:18-25; 65:1-12; 66:24-25; 67:1-12; 82:13-25; 83:1-14. 

The discovery and the testimony reflect that Mabel Wadsworth’s abortion services 

are discounted between $25-$250 (or a reduction in cost from $500 to $250). Waning Dep. 

49:14-24.  The discovery and testimony reflect that Maine Family Planning’s abortion 

services are discounted between $5-$100. Coplon Dep. 51:10-19. 

9. [29]  Plaintiffs work with other organizations,  such  as the National  

Abortion  Federation (“NAF”), Safe Abortions for Everyone  (“SAFE”), The Laura  Fund,  

and  The Consortium of Abortion Providers (CAPS) Justice Fund, to provide women in need 

with financial assistance for abortion services. Waning Depo. at 52, ln. 1-25; Coplon Depo. 

at 44, ln. 6- 24; PPNNE’s First Amended and Supplemental Response to Defendant's First 

Set of Document  Requests,  Response to Request # 13. 

PLAINTIFFS’ RESPONSE: Qualified.  The citation to Plaintiff PPNNE’s First 

Amended and Supplemental Response to Defendant’s First Set of Document Requests, 

Response to Request #13 seems to be in error as it is unrelated to this point; it appears 
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Defendants intended to refer to pages PPNNE000182–191, in which case it is admitted. 

Admitted as to the rest. 

10. [30] The primary goals of organizations such as SAFE and  the  Justice  

Fund  (CAPS) are to ensure access to safe abortions for women in Maine who would not 

otherwise be able to afford the services, and to ensure that no woman is forced to carry an 

unwanted pregnancy to term  due to lack of funds.  

http://www.safemaine.org/philosophy.html; PPNNE000185. 

PLAINTIFFS’ RESPONSE: Qualified.  Denied as to the primary goals of SAFE 

because an assertion of fact set forth in a statement of material facts shall be followed by a 

citation to the specific page or paragraph of identified record material supporting the 

assertion, M.R. Civ.P. 56(h)(4), and the SAFE website is not in the record. Admitted that the 

primary goal of CAPS is to ensure that no woman is forced to carry an unwanted pregnancy 

to term due to lack of funds. 

11. [32] If women are income eligible (at or below 110% of the FPL), Planned  

Parenthood offers the Justice Fund (CAPS) to cover between 35-40% of the total 

appointment cost (between $138-$400). PPNNE000183-000184. 

PLAINTIFFS’ RESPONSE: Qualified.  Admitted, assuming Defendant meant to 

include PPNNE000182. 

12. [33] Maine Family Planning also works with NAF to provide extra funding 

for abortion services, typically in the amount of $125, except the women and NAF work 

together directly and then NAF submits pledges of support to Maine Family Planning. 

Coplon Depo. at 46, ln. 17-25. 

PLAINTIFFS’ RESPONSE: Qualified. Ms. Coplon never testified that NAF 
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“typically” pledges $125 per patient; currently, NAF’s standard pledge is indeed $125, but 

only for income-eligible patients. Coplon Aff. ¶ 26. Furthermore, the suggestion that Maine 

Family Planning “works” with NAF is misleading. When a patient has a financial hardship, 

Maine Family Planning gives her the NAF hotline number so that she can contact NAF 

directly; if she is eligible for funding, NAF gives her a pledge towards the cost of her 

abortion. Coplon Depo. at 46, ln. 3–7. Admitted that when NAF provides funding for an 

individual woman it emails Plaintiff Maine Family Planning directly with a pledge of 

support. Coplon Depo. at 46, ln. 9–14. 

13. [34] ln some situations, Mabel  Wadsworth  requests  additional money 

from NAF, above the $125 pre-approved amount; when such requests are made, NAF always 

provides  extra funds, although not necessarily at 100% of the extra amount that was 

requested. Waning Depo. at 53, ln. 21-25; 54 ln.  1-21; 60, ln. 1-14. 

PLAINTIFFS’ RESPONSE: Qualified.  Admitted to the extent that, thus far, NAF 

has always provided extra funds when requested by Mabel Wadsworth, although not 

necessarily the full amount requested.  Waning Aff. ¶ 21. 

14. [35] For women who are eligible for MaineCare, Plaintiffs charge $375 

for abortion services, because they seek reimbursement from the Department for $125 for 

the ultrasound service.  Waning Dep. 64:8-19; 65:1-5. 

PLAINTIFFS’ RESPONSE:  Qualified.  Denied that this is the practice of PPNNE 

or Maine Family Planning. Admitted as to Mabel Wadsworth. 

 DEFENDANT’S REPLY:  Objection. The record reflects that Maine Family 

Planning also charges reduced fees for abortion services for MaineCare patients. During the 

deposition of Leah Coplon, Director of Abortion Services for Maine Family Planning, 
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counsel for the Department introduced Exhibit 14. Coplon Dep. 43:19-25; 44:1-17.  The 

information in Exhibit 14 is posted on Maine Family Planning’s website, and it states, 

“although MaineCare does not cover abortion services, we offer a reduced fee for our 

patients who have MaineCare.”  The qualification/denial is without merit with regard to 

Maine Family Planning and ¶ 35 should be deemed admitted with regard to Maine Family 

Planning.  

15. [36] Mabel Wadsworth provides women who are unable to pay the full 

amount with rate reductions between $25-$250.  Waning Dep. 49:14-18. 

PLAINTIFFS’ RESPONSE:  Denied. Mabel Wadsworth does not provide rate 

reductions every time that a woman is unable to pay the full cost of the abortion procedure, 

whatever the reason. Mabel Wadsworth sometimes reduces its rate anywhere from $25 to 

$250 for women “in truly desperate circumstances,” which is determined “on a case-by-case 

basis.”  Waning Dep. 46:19–25; 47:1–8; 49:14–18; Waning Aff. ¶ 24. 

DEFENDANT’S REPLY:  Objection. Mabel Wadsworth’s new testimony through 

affidavit infers that they only sometimes offer rate reductions to women who cannot pay. 

This assertion conflicts with the testimony provided through depositions, as well as the 

documents produced by Plaintiffs. Plaintiffs may not generate disputed facts by contradicting 

prior testimony through affidavits. Blue Star Corp. v. CKF Props., LLC, 2009 ME 101, ¶ 31, 

980 A.2d 1270;  Zip Lube, Inc. v. Coastal Savings Bank, 1998 ME 81, ¶ 10, 709 A. 2d 733, 

735.   Plaintiffs’ response to ¶ 36 and the affidavit on these points should be excluded from 

the summary judgment record, and ¶ 36 should be deemed admitted. 

Additionally, the Department incorporates herein its reply to ¶ 28, above.  

The discovery and the testimony reflect that Mabel Wadsworth’s abortion services are 
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discounted between $25-$250 (or a reduction in cost from $500 to $250). Waning Dep. 

49:14-24.  While the limited portions of the transcript cited by Plaintiffs’ response may 

reflect qualified responses (i.e., “sometimes” and “on a case by case basis”), additional 

deposition questioning clearly reflects that Mabel Wadsworth always either reduces its fees 

or provides abortion services for free to women in need.  

Some recent examples of women in particularly desperate circumstances as described 

by Mabel Wadsworth include a woman in a domestic violence situation, who did not have 

access to funds in a joint account. Waning Dep. 47:9-16.  Another case included a woman 

who was homeless and trying to care for her two children and was very close to the time in 

her pregnancy when Mabel Wadsworth could no longer provide abortion services. Id. at 47: 

9-23. See also, MW_000259 (2014 email from Waning to NAF describing a woman in a 

domestic violence situation, with one dependent in her care, evicted from housing, on food 

stamps and TANF: “she is unable to come up with any cash to put toward the abortion. Due 

to the DV issues, we’re not going to press her to push out the appointment/come up with 

funds.”); MW_00261 (2012 Waning email to NAF describing a woman going through a 

divorce who does per diem work, has not worked regularly, and is unable to apply for 

Medicaid or other benefits until her divorce is finalized; “we will waive any amount that she 

is unable to come up with…”); MW_00262 (2016 Waning email to NAF describing 

Medicaid-eligible woman who is close to the limit in gestation; “we told her to come in even 

if she can’t come up with $50 and are prepared to waive that if needed…Pushing her 

appointment further out will mean a higher procedure cost.”); MW_000264 (2014 Waning 

email to NAF describing woman in very unstable home situation; “she is unsure if she’s 

going to be able to come up with any money at all and we’ve assured her that we’ll be able to 
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see her tomorrow regardless of money.”); MW_000275-76 (2014 Waning email to NAF 

describing woman with several health problems that have prevented her from being able to 

work; “she is going to try to come up with $20 and we are willing to waive that if she is 

unable to bring it in tomorrow.”). 

Ms. Waning testified that Mabel Wadsworth has never denied abortion services for 

failure to come up with the money to pay for those services. Waning Dep. 50:8-10 (“We 

always try to find a way to make it possible for the woman to have the services that she feels 

she needs in terms of abortion care despite her situation.”); Id. at 11-13; 61:25; 62:1-25; 

63:1-8.  

16. [37] Maine Family Planning provides women who are unable to pay the 

full amount with rate reductions between $5-$100.  Coplon Depo. 51:2- 15.  

 PLAINTIFFS’ RESPONSE: Denied.  Maine Family Planning does not provide rate 

reductions every time a woman is unable to pay the full cost of the abortion procedure, 

whatever the reason. Maine Family Planning sometimes reduces its rate by approximately $5-

$100 for women in “particularly desperate circumstances” where there is a demonstrated 

financial need, subject to the approval of the Director of Abortion Services.  Coplon Dep. 

49:4–25; 50:1; 79:11–19; Coplon Aff. ¶¶ 2, 34. 

DEFENDANT’S REPLY: Objection. Maine Family Planning’s new testimony 

through affidavit infers that they only sometimes offer rate reductions to women who cannot 

pay. This assertion conflicts with the testimony provided through depositions, as well as the 

documents produced by Plaintiffs. Plaintiffs may not generate disputed facts by contradicting 

prior testimony through affidavits. Blue Star Corp. v. CKF Props., LLC, 2009 ME 101, ¶ 31, 

980 A.2d 1270;  Zip Lube, Inc. v. Coastal Savings Bank, 1998 ME 81, ¶ 10, 709 A. 2d 733, 

A109



38 
 

735.   Plaintiffs’ response to ¶ 37 and the affidavit on these points should be excluded from 

the summary judgment record, and ¶ 37 should be deemed admitted. 

 Additionally, the Department incorporates herein its reply to ¶ 28, above. The 

discovery and testimony reflect that Maine Family Planning’s abortion services are 

discounted between $5-$100. Coplon Dep. 51:10-19. The record further reflects that Maine 

Family Planning always either reduces its fees or provides abortion services for free to 

women in need. See, e.g, Coplon Dep. 47:6-10 (“We always try to help women as much as 

possible come up with the finances to have an abortion if that’s what they want.”); Coplon 

Dep. 66:24-25; 67:1-12 (“…we don’t deny services.”). 

 The mission of Maine Family Planning is “to ensure that all Maine people have 

access to high-quality, affordable reproductive health care,…and the right to control their 

reproductive lives.” MFP_000052. One of Maine Family Planning’s beliefs is that “all Maine 

people should have the means and information to control the number and timing of their 

children regardless of their ability to pay or place of residence.” MFP_000050 (emphasis 

added). To implement this belief, as Maine Family Planning stated in its July 1, 2013- June 

30, 2014 annual report: “Like any other non-profit, Maine Family Planning relies on the 

generosity of hundreds of individuals like Leslie, as well as private foundations and 

businesses, to help pay for whatever our federal and state funding or patient fees cannot 

cover.” MFP_000047 (emphasis added). During this time period, 82% of all patients 

qualified for free or reduced fee services. MFP_000048. Maine Family Planning uses (or 

used) a sliding fee scale to serve low income Maine women. See MFP_000052. The 

organization reports that 63% of its clients received financial assistance for abortion services 

in 2015-2016. MFP_000113. 
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17. [38] When Plaintiffs reduce their rates for abortion services, they “write 

off” those amounts - i.e., they incur a financial loss. Complaint at 13; Waning Dep. 

47:3-5; 49:22-24; Coplon Dep. 67-68. 

PLAINTIFFS’ RESPONSE:  Qualified.  Denied as to PPNNE.  Admitted as to the 

Mabel Wadsworth and Maine Family Planning. 

DEFENDANT’S REPLY:  Objection. The record does not support Plaintiffs’ denial 

with regard to Planned Parenthood, and thus Plaintiffs’ response to ¶ 38 should be excluded 

from the summary judgment record. Doyle v. Department of Human Svcs., 2003 ME 61, ¶10, 

n. 3, 824 A.2d 48, 52. For example, Plaintiffs’ Complaint alleges that “rather than turn poor 

women away, Plaintiffs will sometimes reduce their rates for women in particularly desperate 

circumstances, sometimes at a loss to the clinics.” Complaint, ¶ 84. This paragraph refers to 

the “Plaintiffs” collectively, and thus includes Planned Parenthood.  

 In addition, similar to the other two Plaintiffs, Planned Parenthood’s mission is to 

“provide, promote, and protect access to reproductive health care…so that all people can 

make voluntary choices about their reproductive and sexual health.” PPNNE0062. PPNNE 

stated that it “continues to serve as a major safety net provider – and for many of our patients 

– their primary source of health care.” PPNNE0046. In 2015, PPNNE “delivered $7.4 million 

in free/discounted health care through our sliding fee scale program.” Id. In 2013, PPNNE 

“delivered over $9 million in free or discounted health care to vulnerable populations.” 

PPNNE0149. (PPNNE includes facilities in Maine, New Hampshire and Vermont) 

18. [41.] If women are unable to pay for abortion services, Plaintiffs still 

provide abortion services. Waning Dep. 50:13; 62:1-20; Coplon Dep. 64-68; PPNNE0161-

0169. 
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PLAINTIFFS’ RESPONSE:  Qualified. This part of the record has been cited by 

Defendant in a way that is incomplete and thus misleading. Maine Family Planning has 

turned away patients who show up for their abortion appointments without enough money to 

pay for the procedure. In such cases, Maine Family Planning works with the woman to come 

up with a plan to raise the necessary funds and obtain the abortion in the future, or they may 

refer her to another clinic. Coplon Dep. 44:11–25; 45; 46:1–14; 47:20–25; 48:1–3; 82:22–25; 

83:1–14. When a patient states that she cannot afford an abortion, all Plaintiffs engage in 

extensive financial counseling, including by assisting patients in accessing outside sources of 

private financial aid, to help the patient come up with enough money to afford the procedure.  

If after these efforts have been exhausted a patient still cannot afford the abortion, and that 

patient is in particularly desperate circumstances, and the patient has not been delayed past 

the clinic’s gestational age limit, Plaintiffs will still provide the abortion, often at a financial 

loss to the clinic.  Coplon Dep. 44:11–25; 45; 46:1–14; 47:20–25; 48:1–3; Coplon Aff. ¶¶ 

26–27, 33, 38–39; Waning Dep. 46:25; 47; 48:1–8; 51:14–25; 52–54; 55:1–11; 

MW_000257–281; Waning Aff. ¶¶ 17, 21, 23–25; PPNNE000182–190; Aff. of Meagan 

Gallagher (“Gallagher Aff.”) ¶ 8.   

DEFENDANT’S REPLY:  Objection.  Plaintiffs’ new testimony through affidavits 

infers that they only sometimes provide abortion services to women who cannot pay. This 

assertion conflicts with the testimony provided through deposition, as well as the documents 

produced, which support the statement that if women are unable to pay for abortion services, 

Plaintiffs still provide abortion services.  Plaintiffs may not generate disputed facts by 

contradicting prior testimony through affidavits. Blue Star Corp. v. CKF Props., LLC, 2009 

ME 101, ¶ 31, 980 A.2d 1270;  Zip Lube, Inc. v. Coastal Savings Bank, 1998 ME 81, ¶ 10, 

A112



41 
 

709 A. 2d 733, 735.   Plaintiffs’ response to ¶ 41and the affidavit on these points should be 

excluded from the summary judgment record, and ¶ 41 should be deemed admitted. 

Additionally, the Department incorporates herein its replies to ¶¶ 28, 36-38. 

19. [42] Women are not denied services by the Plaintiffs if they cannot come 

up with the money for an abortion; abortion services may be delayed, but they are not 

denied.  Coplon Dep. 66:24-25; 67:1-12; 82:13-25; 83:1-14; PPNNE000182-000190; 

PPNNEO l 69 (“No one is turned away because of an inability to pay.”) 

PLAINTIFFS’ RESPONSE:  Qualified.  This part of the record has been cited by 

Defendant in a way that is incomplete and thus misleading. Maine Family Planning has 

turned away patients who show up for their abortion appointments without enough money to 

pay for the procedure. In such cases, MFP works with the woman to come up with a plan to 

raise the necessary funds and obtain the abortion in the future, or they may refer her to 

another clinic. Coplon Dep. 44:11–25; 45; 46:1–14; 47:20–25; 48:1–3; 82:22–25; 83:1–14. 

When a patient states that she cannot afford an abortion, all Plaintiffs engage in extensive 

financial counseling, including by assisting patients in accessing outside sources of private 

financial aid, to help the patient come up with enough money to afford the procedure.  If after 

these efforts have been exhausted a patient still cannot afford the abortion, and that patient is 

in particularly desperate circumstances, and the patient has not been delayed past the clinic’s 

gestational age limit, Plaintiffs will still provide the abortion, often at a financial loss to the 

clinic.  Coplon Dep. 44:11–25; 45; 46:1–14; 47:20–25; 48:1–3; Coplon Aff. ¶¶ 26–27, 33, 

38–39; Waning Dep. 46:25; 47; 48:1–8; 51:14–25; 52–54; 55:1–11; MW_000257–281; 

Waning Aff. ¶¶ 17, 21, 23–25; PPNNE000182–190; Gallagher Aff. ¶ 8.  Admitted that 

patients delay accessing abortion services in order to try to raise enough money to afford the 
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procedure.    

DEFENDANT’S REPLY:  Objection. Plaintiffs’ response to ¶ 42 conflicts with the 

deposition testimony, as well as the documents produced, which as a whole clearly support 

the statement that if women are unable to pay for abortion services, services may be delayed 

but they are not denied. Each of the Plaintiffs have stated that they do not deny abortion 

services to women due to lack of ability to pay. Coplon Dep. 47: 6-10 (“We always try to 

help women as much as possible come up with the finances to have an abortion if that’s what 

they want.”); Coplon Dep. 66:24-25; 67:1-12 (“…we don’t deny services.”); Waning Dep. 

50:11-13; 61:25; 62:1-25; 63:1-8 (Mabel Wadsworth has never denied abortion services for 

failure to come up with the money to pay for those services); PPNNE0 l 69 (“No one is 

turned away because of an inability to pay.”). Plaintiffs may not generate disputed facts by 

contradicting prior testimony through affidavits. Blue Star Corp. v. CKF Props., LLC, 2009 

ME 101, ¶ 31, 980 A.2d 1270;  Zip Lube, Inc. v. Coastal Savings Bank, 1998 ME 81, ¶ 10, 

709 A. 2d 733, 735.   Plaintiffs’ response to ¶ 42 and the affidavit on these points should be 

excluded from the summary judgment record and ¶ 42 should be deemed admitted. 

The Department incorporates herein its replies to ¶¶ 28, 36-38, and 41. 

20. [43] Plaintiffs have not identified any instance in which abortion services 

were denied to a woman seeking an abortion due to lack of money.  See Coplon Dep. 47:6-

25; 48:1-8; 66:24-25; 67:1-12; Waning Depo. 50:5-13; 62:1-25; 63:1-6. 

 PLAINTIFFS’ RESPONSE:  Denied. Plaintiff Maine Family Planning has turned 

away patients who show up for their abortion appointments without enough money to pay for 

the procedure. In such cases, Maine Family Planning usually tries to work with the woman to 

come up with a plan to raise the necessary funds and obtain the abortion in the future, or they 
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may refer her to another clinic.  Coplon Dep. 82:22–25; 83:1–14.  Plaintiffs also regularly get 

calls from patients who delayed seeking abortion care until they were already past the clinic’s 

gestational limit because they were trying to raise funds.  In such cases, as a result of the 

patients’ lack of money, plaintiffs have to deny them abortion services. Waning Aff. ¶ 23; 

Coplon Aff. ¶¶ 31–32; Gallagher Aff. ¶ 9.  

DEFENDANT’S REPLY:  Objection. Plaintiffs’ response to ¶ 43 conflicts with the 

deposition testimony, as well as the documents produced, which as a whole clearly support 

the statement that if women are unable to pay for abortion services, services may be delayed 

but they are not denied. Each of the Plaintiffs have stated that they do not deny abortion 

services to women due to lack of ability to pay. Coplon Dep. 47:6-10 (“We always try to help 

women as much as possible come up with the finances to have an abortion if that’s what they 

want.”); Coplon Dep. 66:24-25; 67:1-12 (“…we don’t deny services.”); Waning Dep. 50:11-

13; 61:25; 62:1-25; 63:1-8 (Mabel Wadsworth has never denied abortion services for failure 

to come up with the money to pay for those services); PPNNE0 l 69 (“No one is turned away 

because of an inability to pay.”).  Plaintiffs may not generate disputed facts by contradicting 

prior testimony through affidavits. Blue Star Corp. v. CKF Props., LLC, 2009 ME 101, ¶ 31, 

980 A.2d 1270;  Zip Lube, Inc. v. Coastal Savings Bank, 1998 ME 81, ¶ 10, 709 A. 2d 733, 

735.   Plaintiffs’ response to ¶ 43 and the affidavits on these points should be excluded from 

the summary judgment record, and ¶ 43 should be deemed admitted.   

In addition, the Department objects to the new testimony provided via affidavit: the 

last two sentences of Plaintiffs’ response to ¶ 43 regarding the telephone calls Plaintiffs 

purportedly “regularly” receive from clients who were already past the clinic’s gestational 

limit (because they were trying to raise funds), in which cases, Plaintiffs allegedly deny 
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services. If these allegations are true, the primary reason these women are denied services is 

because they are beyond the gestational limit for services that Plaintiffs are able to provide.  

Furthermore, this new information – the reason that patients may have delayed calling 

Plaintiffs, is inadmissible hearsay and should be excluded from the summary judgment 

record.   

Finally, the Department objects to inclusion of the new testimony provided via 

affidavit because it was not previously provided by Plaintiffs in response to discovery. 

Longley v. Knapp, 1998 ME 142, ¶ 8, 713 A.2d 939 (trial court acted within bounds of 

discretion by excluding evidence which had not been provided in response to discovery 

requests, which prejudiced adverse party).  For example, Plaintiffs produced no documents to 

support the allegations set forth in ¶¶ 6 and 82 of the Complaint, that women are “forced to 

continue pregnancies against their will” because they could not obtain an abortion. See 

Plaintiffs’ Response to Defendant’s First Set of Document Requests, ¶¶ 9, 23. 

The Department incorporates herein its replies to ¶¶ 28, 36-38, and 41-42. 

21. [45] Plaintiffs, with the assistance of their private financial support, 

provide access to abortion services and enable low income women in Maine to make and 

act on their own regarding the decision whether to have an abortion.  PPNNE0169. 

 PLAINTIFFS’ RESPONSE:  Qualified. Plaintiffs do assist poor and low-income 

patients in accessing private charitable funds for abortion care, but Mabel Wadsworth and 

Maine Family Planning do not have their own sources of private financial support to offer to 

patients.  Plaintiffs are not always successful in enabling low income women in Maine “to 

make and act on their own regarding the decision whether to have an abortion,” moreover.  

Coplon Aff. ¶¶ 24, 31–32, 35–36; Waning Aff. ¶ 23; Gallagher Aff. ¶¶ 7,10.  Even when 
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Plaintiffs are successful in enabling a low-income woman to act on her decision whether to 

have an abortion, they are often unsuccessful in enabling her to act on her decision when to 

have an abortion (because of the delays caused by fundraising) and how to have an abortion 

(e.g., using medication rather than aspiration; in a one-day procedure rather than a two-day 

procedure).  Coplon Aff. ¶¶ 31–33; Waning Aff. ¶¶ 17-19; Gallagher Aff. ¶¶ 8–9.  Admitted 

that Plaintiffs provide abortion services and admitted to the extent Plaintiffs attempt to enable 

low-income women in Maine “to make and act on their own regarding the decision whether 

to have an abortion.” Coplon Dep. 44:11–25; 45; 46:1–14; 47:20–25; 48:1–3; 82:22–25; 

83:1–14; Coplon Aff. ¶¶ 26–27, 31, 34, 36, 39–40; Waning Dep. 46:25; 47; 48:1–8; 51:14–

25; 52–54; 55:1–11; MW_000257–281; Waning Aff. ¶¶ 14–21, 24–25; PPNNE000182–190; 

Gallagher Aff. ¶ 7.   

DEFENDANT’S REPLY:  Objection. The record does not support Plaintiffs’ claim 

that they are not always successful in enabling low income women in Maine “to make and 

act on their own regarding the decision whether to have an abortion,” and thus this should not 

be considered on summary judgment.  Doyle v. Department of Human Svcs., 2003 ME 61, 

¶10, n. 3, 824 A.2d 48, 52. Indeed, there is no record of instances where Plaintiffs denied 

services to low income Maine women.  Plaintiffs may not generate disputed facts by 

contradicting prior testimony through affidavits. Blue Star Corp. v. CKF Props., LLC, 2009 

ME 101, ¶ 31, 980 A.2d 1270;  Zip Lube, Inc. v. Coastal Savings Bank, 1998 ME 81, ¶ 10, 

709 A. 2d 733, 735.   Plaintiffs’ response to ¶ 45 and the affidavits on these points should be 

excluded from the summary judgment record, and ¶ 45 should be deemed admitted.   

The Department incorporates herein its objections and replies to ¶¶ 28, 36-38, and 41-

43. 
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In addition, PPNNE utilizes the Laura Fund to help make choice a reality for women who 

have made the decision to have an abortion, but lack the resources to carry through on their 

choice. PPNNE0168. There are several examples in the record of women who did not have 

funds to pay for their care, but used PPNNE and the Laura Fund for financial assistance:  

(1) A single mother in her mid-twenties, “Marcia” already had one baby suffering 

from disabilities. Unable to afford having another child, Marcia turned to the Laura Fund for 

help. PPNNE0168. 

(2) At 19 years old, “Sara” was raped by a stranger. She wanted an abortion, but 

was scared of telling her traditional and conservative parents. Confidentiality mattered to her. 

PPNNE provided Sara with an abortion and also set her up with a counselor for ongoing 

support. PPNNE0169. 

(3) “Amy” was pregnant and getting out of an abusive relationship. She left with 

only the “clothes on her back” and had no income. The Laura Fund made it possible for her 

to have a real choice. PPNNE0169.  

The record reflects numerous additional “internal Laura Fund patient stories,” where 

PPNNE assumedly helped women in need obtain abortion services, despite their financial or 

other problems. PPNNE000193-000199. In 2015, the Laura Fund provided more than 

$41,000 to women in need. PPNNE0169. “With the help of our Laura Fund supporters, we 

will continue to provide assistance for all of the women who come to us for support.” Id. 

PPNNE also utilizes grants from the Consortium of Abortion Providers, the “CAPS” 

Justice Funds, for certain women who are financially eligible in Maine. PPNNE000182-188. 

While patients must be screened each time, a patient may be granted CAPS funds every time 

she has an abortion, no matter how often. PPNNE000184. “The primary goal of CAPS is to 
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ensure that no woman is forced to carry an unwanted pregnancy to term due to lack of funds. 

Additional funding may be available through SAFE (ME residents only) and/or Laura Fund 

to help patient keep an appointment.” PPNNE000185. 

The record reflects that in 2015, through the various funding sources, Portland’s 

PPNNE provided over $112,000 in assistance for abortion services. PPNNE000191. 

22. [52] Between 2010-2015, Planned Parenthood submitted four (4) claims for 

reimbursement of abortion services: one in 2010, two in 2011, and one 2013.  Jan.  17, 2017 

Affidavit of Charles Bryant, Exhibit 1, ¶11, DHHS773-774, DHHS779-780. 

PLAINTIFFS’ RESPONSE:  Qualified. The claim submitted by PPNNE in 2013 

was not for abortion services, but for miscarriage management services. Gallagher Aff. ¶ 11. 

23. [53] Each of Planned Parenthood's claims for reimbursement for abortion 

services were partially paid and partially denied. The 2013 claim was denied due to a system 

error and will be paid once a system change has been finally completed. Jan. 17, 2017 

Affidavit  of Charles Bryant, Exhibit 1, ¶12, DHHS779-780. 

PLAINTIFFS’ RESPONSE:  Qualified. The claim submitted by PPNNE in 2013 

was not for abortion services, but for miscarriage management services. Gallagher Aff. ¶ 11. 

Despite this, the claim was partially denied. Id. 

24. [55] The billing procedure codes 59812 and 59820 refer to services 

associated with a miscarriage; they are not equivalent to the abortion services at issue in this 

litigation. Jan. 17, 2017 Affidavit of Charles Bryant, Exhibit 1, at ¶ 9. 

PLAINTIFFS’ RESPONSE: Qualified. Admitted that those billing codes refer to 

services associated with treatment of a miscarriage. Denied that the medical procedures 

themselves are not “equivalent” to the procedures performed during an induced abortion. 
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Aff. of Steven J. Ralston, M.D. ¶ 2. Plaintiffs admit, however, that MaineCare does not cover 

these services equally. 

25. [64] Currently, about 38 percent of Mai ne Family Planning’s abortion 

services are provided through medication abortions. Coplon Depo. at 60, ln. 9-19. 62. 

Reports from the Maine Centers for Disease Control reflect that out of the total number of 

abortions in Maine for 2010-2015, medication (non-surgical) abortion services have 

increased from 20% in 2010 to almost 30% in 2015. Waning Depo. at 69, ln. 16-25; 70, 

ln. 10-25; 71, ln. 1-9; Waning Depo. Exh. 22; Coplon Depo. at 73, I n. 23-25; 74, ln. 1-

25; 75, ln.  1-13; Exh. 27. 

PLAINTIFFS’ RESPONSE: Qualified. Admitted that Ms. Coplon testified that 

she believed that currently about 38% of Maine Family Planning abortions services are 

provided through medication. Denied that the statistics relied upon by Defendant show 

that medication abortion services in Maine have increased from 20% in 2010 to almost 

30% in 2015. Medication abortion, as the term is used by Plaintiffs in this case, refers to 

abortions where the patient takes one pill in the clinic and then four additional pills after 

leaving the clinic that together induce a miscarriage. Coplon Aff. ¶ 14; Waning Aff. ¶ 8; 

Gallagher Aff. ¶ 4. Abortion via this method is only available up to 10 weeks LMP. 

Coplon Aff. ¶ 15; Waning Aff. ¶ 8. Prior to 2017, it was only available up to 9 weeks 

LMP. Coplon Aff. ¶ 15. However, the statistics cited by Defendant refer to “Medical 

(Nonsurgical)” abortion and encompass other nonsurgical procedures that may be 

performed after 10 weeks LMP. Waning Depo. Exh. 22; Coplon Depo. Exh. 27; Coplon 

Aff. ¶ 16; Waning Aff. ¶ 8. 

26. [65] Medication abortion services are increasingly popular; if telehealth 
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(medication) abortion services were consistently available statewide—for example, at all 

eighteen separate Maine Family Planning Clinics, access to abortion services would 

increase. Coplon Depo. at 72, ln. 5-17. 

PLAINTIFFS’ RESPONSE: Qualified. The evidence in the record is unclear on 

this point.  When asked if she expected the percentage of abortions provided through 

medication and telemedicine to rise, Ms. Coplon testified that “[i]t has risen a little, and I 

think it’s probably gonna stay where it is.” Coplon Depo. 60, ln. 9–13. Moreover, 

because of limited physician availability and other infrastructure and staffing limitations, 

Maine Family Planning is generally only able to offer telemedicine abortion services one 

day per week, and even then only on days when the rural site is open (which in some 

cases may be only two to four days per month), and when a nurse-practitioner trained in 

ultrasound is available at the site on that day. Coplon Aff. ¶¶ 21–22. Admitted to the 

extent that, hypothetically, if telemedicine abortion were available state-wide every day 

of the week access to abortion services would increase. 

27. [67] Due to prior investments and training, Maine has a surplus of 

physicians trained in abortion services, but few live and work in areas of the state  where 

access is most limited.  Now that Maine Family Planning has secured funding for the 

web-based telehealth software which will be operational in February 2017, MFP 

estimates it will be able to at least quadruple the number of physicians who can provide 

procedures from their offices rather than having to go to Augusta. This will improve 

both the quantity and scheduling flexibility of available appointments for telehealth 

abortion. Coplon Depo. at 73, ln 2-13; Coplon Depo. Exh. 26 (MFP_000115). 

PLAINTIFFS’ RESPONSE: Qualified. Admitted that this language was 

A121



50 
 

included in an internal programmatic evaluation report written for Maine Family 

Planning in the fall of 2016. Coplon Depo. Exh. 26; Coplon Aff. ¶ 22. Denied as to the 

remainder of the paragraph, because the estimated expansion has not come to pass and is 

unlikely to come to pass to the extent anticipated in this internal report. Coplon Aff. ¶ 

22. The telemedicine software will only enable Maine Family Planning to provide 

additional telemedicine care if one of its busy physicians (who each typically provide 

abortion care at Maine Family Planning only one day per month or less) is willing to 

take on additional work during a rare free window, and if that free window happens to 

align with the patient’s schedule, the schedule at the rural site (which in some cases is 

open only two days per month), and the schedule of one of MFP’s nurse practitioners 

trained in ultrasound. Thus, at best, the new software will likely enable MFP only to 

double its telemedicine services. Id. 

28. [68] The Department promulgated the rule, in part, to conform with federal 

laws and regulations, and to receive federal reimbursement for abortion services provided by 

MaineCare. Deposition of Stefanie Nadeau ("Nadeau Depo.") at 48, ln. 16-23; 50, ln. 3- 11; 

DHHS425-430; DHHS432-434; DHHS447-449; DHHS420-422; DHHS520-522; DHHS524-

529; DHHS532; DHHS078-079; DHHSOO I ; DHHS025-026; DHHS657-659. 

PLAINTIFFS’ RESPONSE:  Qualified.  The statement is misleading to the extent 

it states the Department promulgated the rule “in part” because of these reasons. In fact, the 

record contains no evidence of any other reasons for promulgating the rule. Moreover, the 

rule is not necessary to conform to federal law or regulations. 

29. [74] The following is a list of certain services that MaineCare does not 

cover, or that are covered in limited circumstances/with restrictions (this list is not 
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comprehensive): 

a. Organ transplants - Sec. 90, Appendix A; 
b. Dental - Sec. 25 (including - orthodontic services, limited to 

members under 21 years old, Sec. 25.04; dentures, Sec. 25.04-3); 
c. Eye services, contact lenses, frames, orthotic therapy -Sec. 75.03-

1; 
d. Adult in-patient psychiatric, Sec. 46.03-2; 
e. Sterilization and hysterectomies -Sec. 90.05-2(B); 
f. Infertility treatments, Sec. 90,05-2(G); 
g. Gastric bypass, Sec. 90.05-1(B)(2); 
h. Chiropractic services, Sec. 15.06, 15.07-2; 
i. Out of state services, Sec. 90.05-l(A)(l); Ch. I, Sec. 1.14-2; 
j. Durable medical equipment, Sec. 60.05; 
k. Cochlear implants, Sec. 90.05-2(D); 
l. Speech and hearing services, Sec.  109.05(B), Sec. 109.04; 
m. Private duty nursing services, Sec. 96.02-4, 96.03, 96.05. 

 
PLAINTIFFS’ RESPONSE:  Qualified. The characterization of some of these 

services as only being covered “in limited circumstances/with restrictions” is misleading. For 

instance, sterilization and hysterectomies are fully covered under MaineCare provided the 

patient satisfies an informed consent procedure required by federal law. 10-144 C.M.R. ch. 

101(II), § 90.05-02(B). Cochlear implants are fully covered provided that they are medically 

necessary and certain other medical interventions (such as hearing aids) have proven 

unsuccessful.  Id. § 90.05-02(D).  Chiropractic and speech therapy services are covered when 

a physician has documented medical necessity or rehabilitation potential.  Id. § 90.05- 

03.  Regardless, these are statements of law, not fact. 

PLAINTIFFS’ STATEMENT OF MATERIAL FACTS 

1. [42]  Some women choose abortion because the pregnancy was the result of 

rape or incest. Coplon Aff. ¶ 23; Waning Aff. ¶ 11; Gallagher Aff. ¶ 6. 

DEFENDANT’S RESPONSE: Qualified.  MaineCare covers abortion services 

when the pregnancy was the result of rape or incest. See 10-144 C.M.R. Ch. 101, Ch. II, Sec. 
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90.05. Admitted that some women choose abortion because the pregnancy was the result of 

rape or incest. 

PLAINTIFFS’ REPLY TO QUALIFICATION: Objection. Plaintiffs object to 

Defendant’s qualification under Maine Rule of Civil Procedure 56(h)(3), because it is not 

supported by citations to the record, and fails to squarely address Plaintiffs’ statement of 

material fact, instead adding irrelevant material.  See Stanley v. Hancock County Com’rs, 

2004 ME 157, ¶ 18, 864 A.2d 169.  Defendant has admitted the statement, and the rest of her 

response should be disregarded. 

2. [47]  The services MaineCare covers, see 10-144 C.M.R. ch. 101(II), § 

90.01-2, include medical procedures that prevent or reduce emotional suffering, see 

Deposition of Stefanie Nadeau (“Nadeau Dep.”) 33:22-25; 34:1-4; elective procedures, id. 

25:6-25; 26:1-2; and some cosmetic procedures, when done to correct deformities resulting 

from cancer, disease, trauma or birth defects, see id. 32:15-25; 33:1-10. 

DEFENDANT’S RESPONSE:  Qualified.  The citations to the record do not fully 

support Plaintiffs’ statements, and thus the Department objects to their consideration on 

summary judgment. Stanley v. Hancock County Com’rs,2004 ME 157, ¶ 18, 864 A.2d 169.  

In particular, Ms. Nadeau did not testify that MaineCare covers services that include medical 

procedures that prevent or reduce emotional suffering; she testified that she agreed that a 

service that prevents or treats illness, disability, infirmity or impairment could be one that 

prevents or reduces emotional suffering. See Nadeau Dep. 33:22-25; 34:1-4.  In addition, 

there are various non-covered services, including but not limited to those set forth in 

Defendant’s Proposed Statement of Material Facts (“Def. Prop. SMF”) ¶74.  See also, Dept’s 

Resp. to PSMF ¶ 199, below, incorporated herein. 
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PLAINTIFFS’ REPLY TO OBJECTION/QUALIFICATION: Denied. The 

statement is supported by the record. Ms. Nadeau testified that MaineCare defines covered 

services as those that “prevent[] or treat[] illness, disability, infirmity, or impairment” and 

then agreed that that definition could be met by medical procedures “that prevent[] or 

reduce[] emotional suffering.” Defendant’s qualification/objection should be overruled, and 

the statement should be considered admitted. 

3. [48].  It is not one of MaineCare’s objectives to promote childbirth as an 

alternative to abortion.  Nadeau Dep. 51:19-25; 52:1-3.  

DEFENDANT’S RESPONSE:  Qualified. The Department admits that Ms. Nadeau 

testified that it is not one of MaineCare’s objectives to promote childbirth as an alternative to 

abortion. Ms. Nadeau appeared as a Rule 30(b)(6) witness for the Office of MaineCare 

Services (“OMS”), and thus her testimony is limited to OMS.  The history of the Maine 

Medical Assistance Manual3 governing the payment for abortions using public funds 

indicates that the objective of the Department was to mirror the federal restrictions on the use 

of public funds for abortions.  Stipulation, ¶¶ 1-6.  Furthermore, pregnant women within the 

income standards are a mandatory categorically needy eligibility class under federal 

Medicaid law; in other words, the scope of their coverage and services under MaineCare is 

required by federal law. See 42 U.S.C. § 1396a(a)(10)(A)(i)(III); 42 C.F.R. § 435.116(b) 

(“The agency must provide Medicaid to pregnant women…”) and (d).  Thus, Congress, 

through its funding decisions for the Medicaid program, has arguably determined to promote 

childbirth. 

PLAINTIFFS’ REPLY TO QUALIFICATION: Objection. Plaintiffs object under 
                                                           
3 Effective January 1, 2002, Maine’s Medicaid program became known as “MaineCare,” and 
thereafter, its Medicaid rules were included in the MaineCare Benefits Manual. See P.L. 2001, ch. 
450, Part C, Sec. C-2; Stipulation, ¶ 6. 
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M.R.Civ. P. 56(h)(3) to Defendant’s qualification that Ms. Nadeau’s testimony as a 30(b)(6) 

witness was limited to the Office of Medical Services (OMS). The 30(b)(6) Notice was 

served on DHHS. See Plaintiff’s First Notice of Deposition (Amended) Pursuant to M.R. 

CIV.P 30(b)(6) To The Maine Department of Health Human Services (“Please take notice 

that, pursuant to M.R. Civ.P. 30(b)(6), Plaintiffs in the above-captioned case will take the 

deposition upon oral examination of the Maine Department of Health and Human Services”).  

The notice designated as topic for the Department of Health and Human Services both 

“DHHS statutory and/or official mission and objectives” and “the state interests justifying the 

regulation limiting MaineCare coverage for abortion to those abortions necessary to save the 

woman’s life or where the pregnancy is the result of rape or incest (10-144 C.M.R. ch. 

101(II), § 90.05-2 or “the Regulation”), and how the Regulation furthers those interests.” 

Notice of Deposition (Amended) Pursuant to M.R. CIV.P 30(b)(6) To The Maine 

Department of Health Human Services. Ms. Nadeau testified that she was appearing as the 

designated witness for the Department of Health and Human Services. Nadeau Dep. 7:17-20 

(“Q: And do you understand that you are appearing here today as the designated 

representative of the Maine Department of Health and Human Services? A: Yes, I do.”); see 

also id. at 7:21-8:10 (Nadeau testifying that she was appearing to testify about the specific 

topics contained in the deposition notice). 

Defendant cannot disavow the testimony of a 30(b)(6) witness she produced.  A 

government agency has a duty to make available witnesses who can give complete, 

knowledgeable, and binding answers on the agency’s behalf.  Zip-O-Log Mills, Inc. v. United 

States, 113 Fed. Cl. 24, 32 (2013). “The testimony on a Rule 30(b)(6) designee ‘represents 

the knowledge of the corporation, not of the individual deponents.’” Great Am. Ins. Co. of 
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N.Y. v. Vegas Const. Co., 251 F.R.D. 534, 538 (D. Nev. 2008). “[I]f the persons designated 

by the corporation do not possess personal knowledge of the matters set out in the deposition 

notice, the corporation is obligated to prepare the designees so that they may give 

knowledgeable and binding answers for the corporation.” Booker v. Mass. Dep’t of Pub. 

Health, 246 F.R.D. 387, 389 (D. Mass. 2007) (internal citations omitted).  If Defendant 

provided a witness who was not competent or unprepared on the topic of the state interest 

justifying the regulation that is the subject of this litigation, or who did not have authority to 

speak on the topic, this is tantamount to failing to appear for a 30(b)(6) deposition notice and 

Defendant should be sanctioned under M.R.Civ. P. 37(d).   See Resolution Trust Corp. v. S. 

Union Co., 985 F.2d 196, 197 (5th Cir. 1993).  Defendant has admitted the statement, and the 

rest of her response should be disregarded. 

4. [49]  The statutory mission and guiding principles set forth in Me. Rev. Stat. 

tit. 22-A § 202 applies to the MaineCare program.  Nadeau Dep. 12: 20-25; 13; 14:1-20.  

DEFENDANT’S RESPONSE:  Qualified. The Department admits that Ms. Nadeau 

testified that the mission and guiding principles set forth in 22-A M.R.S. § 202 applies to the 

MaineCare program. These are statements of law, not fact. The statute includes the provision 

that, “within available funds, the department shall provide supportive, preventive, protective, 

public health and intervention services…” 

PLAINTIFFS’ REPLY TO QUALIFICATION: Denied. Defendant’s qualification 

should be disregarded because she has failed to support her qualification with a record 

citation. City of Augusta v. Attorney Gen., 2008 ME 51, ¶ 21, 943 A.2d 582, 588. 

5.[53]  Federal law does not prevent states from using state funds to provide 

coverage for a broader range of services, and/or to broaden the eligibility requirements, 
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beyond the minimum required by federal law.  See Def.’s March 31, 2016 Resp. Pls.’ 

Request For Admissions ¶1.  

DEFENDANT’S RESPONSE:  Qualified.  The Department notes that pregnant 

women within the income standards are a mandatory categorically needy eligibility class 

under federal Medicaid law; in other words, the scope of their coverage and services under 

MaineCare is required by federal law. See 42 U.S.C. § 1396a(a)(10)(A)(i)(III); 42 C.F.R. § 

435.116(b) (“The agency must provide Medicaid to pregnant women…”) and (d).   At a 

minimum, therefore, the Department must provide MaineCare services to eligible pregnant 

women.  The Department admits that federal law does not prevent states from using state 

funds to provide broader coverage of health services and/or broader eligibility requirements, 

beyond the minimum required by federal law. 

PLAINTIFFS’ REPLY TO QUALIFICATION: Objection. Plaintiffs object to 

Defendant’s qualification under Maine Rule of Civil Procedure 56(h)(3), because it is not 

supported by citations to the record, and fails to squarely address Plaintiffs’ statement of 

material fact, instead adding irrelevant material.  See Stanley v. Hancock County Com’rs, 

2004 ME 157, ¶ 18, 864 A.2d 169.  Defendant has admitted the statement, and the rest of her 

response should be disregarded.  

6. [54]  For example, seventeen states, including Vermont, Connecticut, and 

Massachusetts, cover abortions in their state Medicaid programs in circumstances beyond 

those where the pregnancy was caused by rape or incest, or endangers the woman’s life.  

Compl. ¶ 45; Ans. ¶ 45. 

DEFENDANT’S RESPONSE:  Qualified. The Department admits that, while 17 

states, including Vermont, Connecticut, and Massachusetts, may provide coverage for 
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abortion services in circumstances beyond those where the pregnancy was caused by rape or 

incest, or endangers the woman’s life, Plaintiffs’ statement is misleading. Those services are 

covered by state dollars only, not under their “state Medicaid programs.” The Hyde 

Amendment prohibits spending federal money for broader coverage of abortion services. See 

P.L. 103-112, the Departments of Labor, Health and Human Services, and Education, and 

Related Agencies Appropriations Act, 1994; Complaint, ¶ 44 (“…federal law bars the use of 

federal Medicaid funds to cover the cost of abortion outside these three enumerated 

circumstances…”); Answer, ¶¶ 43-44. Furthermore, the majority of states – thirty three, do 

not provide coverage for abortions in circumstances beyond those where the pregnancy was 

caused by rape or incest, or endangers the woman’s life. See, e.g., Public Funding for 

Abortion, American Civil Liberties Union, http://www.aclu.org/other/public-funding-

abortion (last visited 5/1/17) (“Most states have followed the federal government’s lead in 

restricting public funding for abortion.”). 

PLAINTIFFS’ REPLY TO QUALIFICATION: Qualified/Objection. Defendant 

has admitted that 17 states, including Vermont, Connecticut, and Massachusetts, provide 

coverage for abortion services in circumstances beyond those where the pregnancy was 

caused by rape or incest, or endangers the woman’s life using “state dollars.” See supra; see 

also Ans. ¶ 45. The rest of the qualification should be disregarded, because it is not supported 

by citations to the record, adds irrelevant material, and does not directly address the 

statement of fact.  M.R. Civ.P 56(h)(2); Stanley v. Hancock Cty Comm’rs, 2004 ME 157, ¶ 

18. 

7. [55]  MaineCare provides coverage for a number of “optional benefits” that 

are not required to be covered by federal law.  DHHS_767; Nadeau Dep. 15:24-25; 16:1-18. 
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DEFENDANT’S RESPONSE:  Qualified.  Many of those so-called “optional 

benefits” were required to be covered by the state Legislature, and OMS requires both state 

and federal approval prior to implementing new MaineCare services.  Nadeau Dep. 16:19-25; 

17:1-25; 18:1-25.  There are also various services that MaineCare does not cover. See e.g., 

Def. Prop. SMF ¶74; Dept’s Resp. to PSMF ¶ 199, below, incorporated herein.  The 

Department admits that MaineCare provides coverage for a number of optional benefits that 

are not required to be covered by federal Medicaid law. 

PLAINTIFFS’ REPLY TO QUALIFICATION: Denied. Defendant admits 

“MaineCare provides coverage for a number of optional benefits that are not required to be 

covered by federal Medicaid law.”  Therefore, the qualification must be disregarded because 

it adds irrelevant material, and does not directly address the statement of fact. M.R. Civ.P 

56(h)(2); Stanley v. Hancock Cty Comm’rs, 2004 ME 157, ¶ 18. 

8. [58]  Even with federal matching funds, the cost to the State of prenatal 

care, labor & delivery, postpartum and infant care for a MaineCare-eligible woman who 

carries a pregnancy to term exceeds the cost of an abortion. Affidavit of Stanley K. Henshaw, 

Ph.D (“Henshaw Aff.”) ¶¶ 3, 20. 

DEFENDANT’S RESPONSE:  Qualified.  Pregnant women within the income 

standards are a mandatory categorically needy eligibility class under federal Medicaid law; in 

other words, the scope of their coverage and services under MaineCare is required by federal 

law. See 42 U.S.C. § 1396a(a)(10)(A)(i)(III); 42 C.F.R. § 435.116(b) (“The agency must 

provide Medicaid to pregnant women…”) and (d). As such, the federal government requires 

that states choosing to participate in the Medicaid program must incur the costs for these 

services. 
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PLAINTIFFS’ REPLY TO QUALIFICATION: Objection. The qualification must 

be disregarded because it adds irrelevant material, and does not directly address the statement 

of fact. M.R. Civ.P 56(h)(2); Stanley v. Hancock Cty Comm’rs, 2004 ME 157, ¶ 18.  Because 

Defendant does not deny or qualify, with record evidence, that it costs the State more to pay 

for an eligible woman’s prenatal care, labor and delivery, postpartum and infant care than it 

would to pay for her abortion, that fact is admitted.  See City of Augusta v. Attorney Gen., 

2008 ME 51, ¶ 21, 943 A.2d 582, 588. 

9. [59]  Taking into account the research establishing that a significant 

percentage of Medicaid-eligible and –enrolled women are prevented from having desired 

abortions because of Medicaid coverage bans; the substantial costs of prenatal, labor & 

delivery, postpartum, and newborn care (for at least the infant’s first year of life), plus any 

additional costs to the state in social welfare programs; and the relatively low cost of 

abortion, Maine’s policy of withholding Medicaid coverage for abortion provides no fiscal 

benefit to the state.  Henshaw Aff. ¶ 20. 

DEFENDANT’S RESPONSE:  Denied.  The premise of this statement-- that 

Medicaid-enrolled women in Maine are prevented from having desired abortions because of 

Medicaid coverage bans, is not supported by the summary judgment record.  There is no 

individual included as a Plaintiff who alleges a denial of an abortion because of a lack of 

state funding.   Plaintiffs have produced no evidence, either through deposition testimony or 

through documentation, that any individual has been denied an abortion service because of 

lack of state funding.  As set forth through the citations to the record, below, representatives 

of each of Mabel Wadsworth and Maine Family Planning testified at deposition that they do 

not deny abortion services to women due to lack of ability to pay, and as such, the Medicaid 
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coverage ban does not prevent Maine women from getting abortions. Plaintiffs always reduce 

rates and/or provide abortion services for free for women in “particularly desperate 

circumstances,” as described in paragraph 5 of the Complaint and elsewhere; indeed, the 

testimony reflects that Plaintiffs always try to make it possible for a woman to have abortion 

services, despite her financial situation. See, e.g., Waning Dep. 46-49; 49:25; 50:1-10; 

Coplon Dep. 47:6-25; 48:1-8. 

Mabel Wadsworth has never denied abortion services for failure to come up with the 

money to pay for those services. Waning Dep. 50:8-10 (“We always try to find a way to 

make it possible for the woman to have the services that she feels she needs in terms of 

abortion care despite her situation.”); 50:11-13; 61:25; 62:1-25; 63:1-8.  

Maine Family Planning has turned women away who have arrived at the clinic 

without enough money for an abortion, but it only does so when there is enough time in their 

pregnancy where they could reschedule the appointment to take additional time to come up 

with funding. Coplon Dep. 47:8-25; 48:1-8; 66:24-25; 67:1-12.  

The mission of Maine Family Planning is “to ensure that all Maine people have 

access to high-quality, affordable reproductive health care,…and the right to control their 

reproductive lives.” MFP_000052. One of Maine Family Planning’s beliefs is that “all Maine 

people should have the means and information to control the number and timing of their 

children regardless of their ability to pay or place of residence.” MFP_000050 (emphasis 

added). To implement this belief, as Maine Family Planning stated in its July 1, 2013- June 

30, 2014 annual report: “Like any other non-profit, Maine Family Planning relies on the 

generosity of hundreds of individuals like Leslie, as well as private foundations and 

businesses, to help pay for whatever our federal and state funding or patient fees cannot 
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cover.” MFP_000047 (emphasis added). During this time period, 82% of all patients 

qualified for free or reduced fee services. MFP_000048. Maine Family Planning uses (or 

used) a sliding fee scale to serve low income Maine women. See MFP_000052. The 

organization reports that 63% of its clients received financial assistance for abortion services 

in 2015-2016. MFP_000113. Maine Family Planning has never denied abortion services to 

women in particularly desperate circumstances who can’t pay. Coplon Dep. 64, ln. 18-25; 65, 

ln. 1-12; 66, ln. 24-25; 67, ln. 1-12; 82, ln. 13-25; 83, ln. 1-14. 

Similar to the other two Plaintiffs, PPNNE does not turn women away because of 

inability to pay. PPNNE0169. PPNNE’s mission is to “provide, promote, and protect access 

to reproductive health care…so that all people can make voluntary choices about their 

reproductive and sexual health.” PPNNE0062. PPNNE stated that it “continues to serve as a 

major safety net provider – and for many of our patients – their primary source of health 

care.” PPNNE0046. In 2015, PPNNE “delivered $7.4 million in free/discounted health care 

through our sliding fee scale program.” Id. In 2013, PPNNE “delivered over $9 million in 

free or discounted health care to vulnerable populations.” PPNNE0149. (PPNNE includes 

facilities in Maine, New Hampshire and Vermont).   

During depositions, representatives of Mabel Wadsworth and Maine Family Planning 

testified that the following types of women (as described in paragraph 5 of the Complaint) 

would be considered to be in “particularly desperate circumstances” to justify a rate 

reduction, or at least would “possibly” or “sometimes” be considered to be in particularly 

desperate circumstances to justify a rate reduction: 

i. women who would suffer extraordinary damage to their health, 
including excruciating pain, damage to major organ systems, or even 
shortened life expectancy; 

ii. pregnant women who require medications that can cause harm to a 
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growing fetus to treat or manage an underlying medical condition, 
such as cancer, high blood pressure, or certain mental illnesses; 

iii. women who discover that their fetuses have severe or fatal 
anomalies; and 

iv. women who experience intimate partner violence. 
 

Waning Dep. 46-49; Coplon Dep. 50:9-25; 51:1-9.  There was no testimony about Plaintiffs’ 

purported limited capacity to provide rate reductions.  Plaintiffs always reduce rates and 

provide abortion services to women in these “particularly desperate circumstances,” as 

described above and in paragraph 5 of the Complaint; indeed, the testimony reflects that 

Plaintiffs always try to make it possible for a woman to have abortion services, despite her 

financial situation. Waning Dep. 46-49; 49 ln 25; 50, ln 1-10; Coplon Dep. 47:6-25; 48:1-8.  

The discovery and the testimony reflect that Mabel Wadsworth’s abortion services 

are discounted between $25-$250 (or a reduction in cost from $500 to $250). Waning Dep. 

49:14-24.  The discovery and testimony reflect that Maine Family Planning’s abortion 

services are discounted between $5-$100. Coplon Dep. 51:10-19. 

Finally, the Department notes that pregnant women within the income standards are a 

mandatory categorically needy eligibility class under federal Medicaid law; in other words, 

the scope of their coverage and services under MaineCare is required by federal law. See 42 

U.S.C. § 1396a(a)(10)(A)(i)(III); 42 C.F.R. § 435.116(b) (“The agency must provide 

Medicaid to pregnant women…”) and (d). As such, the federal government requires that 

states choosing to participate in the Medicaid program must incur the costs for these services. 

PLAINTIFFS’ REPLY TO DENIAL:  Denied/Objection. Defendant’s denial 

should be disregarded to the extent it adds irrelevant material and does not directly address 

the statement of fact. M.R. Civ.P 56(h)(2); Stanley v. Hancock Cty Comm’rs, 2004 ME 157, 

¶ 18. Because Defendant did not introduce any expert evidence or depose Dr. Henshaw, 
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Defendant cannot cite to any evidence in the record that controverts the statement that 

decades of social science research concludes that a significant percentage of Medicaid-

eligible and –enrolled women are prevented from having desired abortions because of 

Medicaid coverage bans.  See Henshaw Aff. ¶ 20.  Moreover, Defendant has already 

conceded that there is no evidence of any “data showing that withholding coverage for 

abortions, except in the limited circumstances for which federal matching funds are available, 

provides any fiscal benefit to the State.”  See PSMF ¶ 57 (Admitted) (citing Nadeau Dep. 

48:6-25; 49:1-19.). 

Defendant does not deny the statement itself, but rather attacks what she takes to be 

the “premise” of the statement. Plaintiffs’ statement is, therefore, admitted.   

10. [76] If a woman in Maine is working full time (40 hours/week, 52 

weeks/year) at the Maine minimum wage of $9.00 per hour, her annual earnings are 

approximately $18,720 ($1,560 gross per month).  This places her just above the federal 

poverty threshold if she only has one child, but under the poverty line if she has any 

additional children. Deprez Aff. ¶ 16.  

DEFENDANT’S RESPONSE:  Qualified. Pursuant to I.B. 2016, ch. 2 (effective 

January 7, 2017), the minimum wage will increase as follows: to $ 10.00 per hour on January 

1, 2018, to $11.00 per hour on January 1, 2019, and to $12.00 per hour on January 1, 2020.  

On January 1, 2021 and each January 1st thereafter, the minimum hourly wage must be 

increased by the increase, if any, in the cost of living.   

PLAINTIFFS’ REPLY TO QUALIFICATION: Denied/Objection. Plaintiffs 

object to Defendant’s qualification under Maine Rule of Civil Procedure 56(h)(3), because it 

is not supported by citations to the record. See Stanley v. Hancock County Com’rs, 2004 ME 
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157, ¶ 18, 864 A.2d 169.   

11. [77] Cost is a significant barrier to health care among low-income Maine 

residents.  Deprez Aff. ¶¶ 8, 17-31; Fay-Leblanc Aff. ¶¶ 16, 31-36. 

DEFENDANT’S RESPONSE:  Objection. The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class).   Regardless of gender, for people living in poverty - particularly in rural 

Maine, cost is a significant barrier to meeting basic needs, including but not limited to health 

care. Without waiving this objection, the allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION. Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

12. [78] One study of women enrolled in the Parents as Scholars program in 

Maine, all of whom currently or had recently relied on Temporary Assistance for Needy 

Families (TANF), which provides five years of government assistance for living expenses, 
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and who were pursuing two-year or four-year postsecondary degrees, made a number of 

concerning findings regarding women and poverty. Deprez Aff. ¶ 19. 

DEFENDANT’S RESPONSE:  Objection. The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class). Regardless of gender, for people living in poverty - particularly in rural 

Maine, cost is a significant barrier to meeting basic needs, including but not limited to health 

care. Without waiving this objection, the allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

13. [79] Participants in the program had, on average, two children, and all 

participants were working an average of 38 hours per week, enrolled in postsecondary 

education programs to help them get ahead, or a combination of both (working and in 

school). They were all living very close to, or slightly below, the FPL. Deprez Aff. ¶ 19. 
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DEFENDANT’S RESPONSE:  Objection. The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class).   Regardless of gender, for people living in poverty - particularly in rural 

Maine, cost is a significant barrier to meeting basic needs, including but not limited to health 

care. Without waiving this objection, the allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

14. [80] Participants in the study reported significant financial difficulties 

within the preceding five years, including that 35% had fallen behind on rent; 45% had 

received utility cut off notices; 25% skipped meals to save money; 20% fell behind on car 

payments; 30% had transportation problems (other than car payment); 10% were unable to 

get medical help for themselves; 15% were unable to get medical help for their children; 20% 

were unable to get dental help for themselves; and 10% were unable to get dental help for 
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their children. Deprez Aff. ¶ 19. 

DEFENDANT’S RESPONSE:  Objection. The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class). Regardless of gender, for people living in poverty - particularly in rural 

Maine, cost is a significant barrier to meeting basic needs, including but not limited to health 

care. Without waiving this objection, the allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

15. [81] Many of the low-income women in the 2008 “Parents As Scholars” 

program study had health problems which became exacerbated because they were not able to 

attend to them. Deprez Aff. ¶ 20. 

DEFENDANT’S RESPONSE:  Objection. The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 
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based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class).   Regardless of gender, for people living in poverty - particularly in rural 

Maine, cost is a significant barrier to meeting basic needs, including but not limited to health 

care. Without waiving this objection, the allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

16. [82] Numerous participants in the 2008 Parents as Scholars program in 

Maine identified cost as a barrier to health care. For example, one woman had a job in home 

health care but did not earn a living wage and lacked insurance coverage. She had a painful 

sinus infection that had lasted for months, but she had not seen a doctor. When asked why, 

she explained that she “did not want to rack up more bills.” Deprez Aff. ¶ 21. 

DEFENDANT’S RESPONSE: Objection. The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 
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A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class).   Regardless of gender, for people living in poverty - particularly in rural 

Maine, cost is a significant barrier to meeting basic needs, including but not limited to health 

care. Without waiving this objection, the allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

17. [83] Another example of a person who had harmful and distressing health 

problems because of her lack of health care coverage is Sheila Scott, a Richmond woman 

who suffers from kidney disease. Scott had a kidney transplant when she was 32, and she 

depends on medication to prevent her body from rejecting the transplant. Her MaineCare was 

terminated for three months, then reinstated for reasons she never learned. During those three 

months, she depended on donated medication from the Kidney Foundation, though it was not 

the medication she had been taking. She had no way of knowing whether the new medication 

would work to keep her alive, because she could not afford a blood test, much less a visit to a 

kidney specialist. During those months, she experienced a mysterious swelling in her knees 
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as well as a general deterioration in her health. But she could not afford diagnostic testing or 

a visit to a specialist for those either. Deprez Aff. ¶ 22. 

DEFENDANT’S RESPONSE:  Objection. The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class).   Regardless of gender, for people living in poverty - particularly in rural 

Maine, cost is a significant barrier to meeting basic needs, including but not limited to health 

care. Without waiving this objection, the allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

18. [84] For women and families who live in rural areas, the challenges created 

by poverty are exacerbated. Deprez Aff. ¶ 24. 

DEFENDANT’S RESPONSE:  Objection.  The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 
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based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”).   Regardless of gender, for people living in poverty - particularly in 

rural Maine, cost is a significant barrier to meeting basic needs, including but not limited to 

health care. Without waiving this objection, the allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

19. [85] Maine is the least urbanized state in the country, with approximately 

60% of Maine’s population lives in rural areas. Deprez Aff. ¶ 25; Henshaw Aff. ¶ 19. 

DEFENDANT’S RESPONSE:  Objection.  The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 
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suspect class).  Without waiving this objection, the allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

20. [86] Rural counties in Maine tend to have higher rates of poverty. Deprez 

Aff. ¶ 25. 

DEFENDANT’S RESPONSE:  Objection. The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class).  Without waiving this objection, the allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 
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law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

21. [87] Poverty in Maine rural communities compounds the challenges of 

accessing health care, including abortion care, which is often very limited in rural areas. 

Deprez Aff. ¶ 25; Henshaw Aff. ¶ 19. 

DEFENDANT’S RESPONSE:  Objection. The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class).  Regardless of gender, for people living in poverty - particularly in rural 

Maine, cost is a significant barrier to meeting basic needs, including but not limited to health 

care. Without waiving this objection, the allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

22. [88] Many low-income women do not own a car and/or face challenges 
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finding a ride or transportation to an abortion appointment. Deprez Aff. ¶ 26; MW_000089, 

MW_000092, MW_000105, MW_000107-08, MW_000116, MW_000120, MW_000126, 

MW_000133, MW_000137, MW_000141, MW_000148-49, MW_000171, MW_000179, 

MW_000182, MW_000191, MW_000193, MW_000200, MW_000204, MW_000210, 

MW_000215, MW_000218, MW_000222-23, MW_000229, MW_000237, MW_000240, 

MW_000243-44, MW_000247, MW_000251-54. 

DEFENDANT’S RESPONSE:  Objection. The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class).  Regardless of gender, for people living in poverty - particularly in rural 

Maine, cost is a significant barrier to meeting basic needs, including but not limited to health 

care. Without waiving this objection, the allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 
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23. [89] If a low-income woman does own a car, it may not be sufficiently safe 

and reliable for a long road trip.  Most cars owned by low-income families are, on average, 

ten years old. As a result, even those low-income women who own cars may have to travel 

by public transportation, if available, or by private bus service. Deprez Aff. ¶ 27.  

DEFENDANT’S RESPONSE:  Objection. The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class).  Regardless of gender, for people living in poverty - particularly in rural 

Maine, cost is a significant barrier to meeting basic needs, including but not limited to health 

care. The Department further objects and this statement should be excluded from the 

summary judgment record because the purported expert witness testimony is not based upon 

experience in the State of Maine. E.M. Nason, Inc. v. Land-Ho Development, 403 A, 2d 1173 

(Me. 1979).  Rather, the statements appear to be based on a twenty year old article from 

1997. Without waiving these objections, the allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 
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law rather than in their statements of material facts.”).  Furthermore, as a sociologist who is 

trained in the study of women and poverty, and as a scholar of poverty in the United States 

and Maine, see Deprez Aff. ¶¶ 1-2, Professor Deprez is qualified to give an opinion on this 

topic, and, therefore, the decision in E.M. Nason Inc., concerning the qualifications of an out-

of-state expert, cited by Defendant is inapposite. At most, the objection to the age of the 

underlying data goes to the weight afforded the evidence, but such an argument is irrelevant 

for purposes of summary judgment.  See Emerson v. Sweet, 432 A.2d 784, 784 (Me. 1981) 

(“Because of the form of evidence properly before a court on a motion for summary 

judgment, evidentiary inferences based on credibility or weight are impermissible.”) (citing 

10 C. Wright & A. Miller, Federal Practice & Procedure s 2726 (1973)).   

Defendant’s objections should be overruled, and the statement should be considered 

admitted. 

24. [90] Even if a low-income woman has a car that she is comfortable relying 

on for an intercity trip, the cost of gasoline may exceed her means. Deprez Aff. ¶ 28. 

DEFENDANT’S RESPONSE:  Objection. The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class).  Regardless of gender, for people living in poverty - particularly in rural 

Maine, cost is a significant barrier to meeting basic needs, including but not limited to health 
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care. Without waiving this objection, the allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

25. [91] Maine does not have an interconnected transportation system. Outside 

of the major cities, public transportation does not exist. Deprez Aff. ¶ 29.  

DEFENDANT’S RESPONSE:  Objection. The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment).  Regardless of gender, for people living in poverty - 

particularly in rural Maine, cost is a significant barrier to meeting basic needs, including but 

not limited to health care. Without waiving this objection, the allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 
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overruled, and the statement should be considered admitted. 

26. [92] Without public transportation, getting to work or going grocery 

shopping or to the doctor’s office—all those aspects of living that are essential to one’s 

wellbeing—is often a feat, particularly for low-income individuals and families. Deprez Aff. 

¶ 29. 

DEFENDANT’S RESPONSE:  Objection. The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class).  Regardless of gender, for people living in poverty - particularly in rural 

Maine, cost is a significant barrier to meeting basic needs, including but not limited to health 

care. Without waiving this objection, the allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted.  

27. [93] Low-wage workers often have no access to paid time off or sick days, 
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which presents an extra layer of difficulty for women who have to travel a number of hours 

to obtain abortion care. Deprez Aff. ¶ 30.  

DEFENDANT’S RESPONSE:  Objection.  The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class).  Regardless of gender, for people living in poverty - particularly in rural 

Maine, cost is a significant barrier to meeting basic needs, including but not limited to health 

care. Without waiving this objection, the allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

28. [94] Even if a low-income woman is able to get time off, she is likely to 

forego wages. Deprez Aff. ¶ 30.  

DEFENDANT’S RESPONSE:  Objection.  The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 
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based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class).  Regardless of gender, for people living in poverty - particularly in rural 

Maine, cost is a significant barrier to meeting basic needs, including but not limited to health 

care. Without waiving this objection, the allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

29. [95] Lack of funds and lack of insurance coverage present tremendous 

barriers to meeting care for low-income populations. Fay-LeBlanc Aff. ¶ 8. 

DEFENDANT’S RESPONSE:  Objection.  The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 
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protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class).  Regardless of gender, for people living in poverty - particularly in rural 

Maine, cost is a significant barrier to meeting basic needs, including but not limited to health 

care. Without waiving this objection, the allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

30. [96] In primary care medicine, the focus is on treating the patient as a 

whole person. This philosophy of care has largely supplanted a philosophy of “treating the 

disease,” in which negative health conditions are treated in isolation. For people living in 

poverty, in particular, this means understanding and treating health conditions in the context 

of other social determinants of health. Fay-LeBlanc Aff. ¶ 9.  

DEFENDANT’S RESPONSE:  Objection. The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 
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suspect class).  Regardless of gender, for people living in poverty - particularly in rural 

Maine, cost is a significant barrier to meeting basic needs, including but not limited to health 

care. Without waiving this objection, the allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

31. [97] “Social determinants of health” include the environments and 

conditions in which people live and work; access to healthy food; access to quality health 

care; types and consistency of housing and employment; family structure; addiction; 

exercise; and social support. Fay-LeBlanc Aff. ¶ 10.  

DEFENDANT’S RESPONSE:  Objection.  The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment).  Regardless of gender, the environments and 

conditions in which people live and work may impact health. Without waiving this objection, 

the allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 
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Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

32. [98] Medical and epidemiological research has concluded that social 

determinants have a significant effect on an individual’s health. Fay-LeBlanc Aff. ¶ 10. 

DEFENDANT’S RESPONSE:  Objection.  The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment).  Regardless of gender, social determinants have an 

impact on health. Without waiving this objection, the allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

33. [99] A significant body of research has concluded that chronic conditions 

such as sleep deprivation (e.g., as a result of working long hours and/or multiple jobs, family 

responsibilities, homelessness, living with untreated mental illness) and stress (which can be 
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caused by many of the same things) can themselves lead to other physical and mental health 

problems. Fay-LeBlanc Aff. ¶ 11; Mittal Aff. ¶ 24. 

DEFENDANT’S RESPONSE:  Objection.  The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class).  Regardless of gender, chronic conditions such as sleep deprivation and stress 

may lead to other physical and mental health problems.  Without waiving this objection, the 

allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

34. [100] Stress has negative effects on both the immune system and 

cardiovascular system, leading to an increase in infections, diabetes, hypertension, other 

cardiovascular disease and depression. Fay-LeBlanc Aff. ¶ 12. 

DEFENDANT’S RESPONSE:  Objection.  The Department objects because this 
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assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment).  Regardless of gender, stress may have negative 

effects on the immune system and cardiovascular system. Without waiving this objection, the 

allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

35. [101] Persistent stressful circumstances are damaging to health, and 

persistent stress may lead to premature death, due to the continuous adrenergic state that 

stress causes in the body. Fay-LeBlanc Aff. ¶12; Mittal Aff. ¶ 24. 

DEFENDANT’S RESPONSE:  Objection.  The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment).  Regardless of gender, persistent stressful 

circumstances may damage health and may lead to premature death. Without waiving this 

objection, the allegations are admitted. 
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PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

36. [102] Negative social determinants of health, especially stress, are much 

more common in people who are living in poverty. Fay-LeBlanc Aff. ¶ 13; Mittal Aff. ¶ 24. 

DEFENDANT’S RESPONSE:  Objection.  The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class).  Regardless of gender, for people living in poverty - particularly in rural 

Maine, cost is a significant barrier to meeting basic needs, including but not limited to health 

care. Without waiving this objection, the allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 
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motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

37. [103] The descriptive term for the link between poor health and low-

socioeconomic status is the “socioeconomic health gradient.” Fay-LeBlanc Aff. ¶ 13. 

DEFENDANT’S RESPONSE:  Objection. The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class).  Regardless of gender, for people living in poverty - particularly in rural 

Maine, cost is a significant barrier to meeting basic needs, including but not limited to health 

care. Without waiving this objection, the allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

38. [104] Research has shown that stress is a prime, if not the prime, determinant 
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of the “socioeconomic health gradient.” Fay-LeBlanc Aff. ¶ 13. 

DEFENDANT’S RESPONSE:  Objection.  The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class).  Regardless of gender, for people living in poverty - particularly in rural 

Maine, cost is a significant barrier to meeting basic needs, including but not limited to health 

care. Without waiving this objection, the allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

39. [105] Ongoing stress associated with poverty has significant negative 

impacts on physical and psychological health. Fay-LeBlanc Aff. ¶ 14; Mittal Aff. ¶ 24. 

DEFENDANT’S RESPONSE:  Objection.  The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A160



89 
 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class).  Regardless of gender, for people living in poverty - particularly in rural 

Maine, cost is a significant barrier to meeting basic needs, including but not limited to health 

care. Without waiving this objection, the allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

40. [106] Many people living in poverty suffer from health conditions directly 

linked to stress: chronic pain syndrome, gastrointestinal distress, high blood sugar, high 

blood pressure, and headaches. Fay-LeBlanc Aff. ¶ 15.  

DEFENDANT’S RESPONSE:  Objection.  The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 
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protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class).  Regardless of gender, for people living in poverty - particularly in rural 

Maine, cost is a significant barrier to meeting basic needs, including but not limited to health 

care. Without waiving this objection, the allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

41. [107] Poor and low-income people experience far greater health problems 

than do people with means, due to the stress of living in poverty and the lack of access to 

healthcare. Fay-LeBlanc Aff. ¶ 16; Mittal Aff. ¶ 24. 

 DEFENDANT’S RESPONSE:  Objection.  The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class).  Regardless of gender, for people living in poverty - particularly in rural 

Maine, cost is a significant barrier to meeting basic needs, including but not limited to health 
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care. Without waiving this objection, the allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

42. [108] People at the bottom of the economic ladder are at least twice as likely 

to develop a serious illness and at least twice as likely to die a premature death as people at 

the top of the economic ladder. Fay-LeBlanc Aff. ¶ 17. 

DEFENDANT’S RESPONSE:  Objection.  The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class).  Regardless of gender, for people living in poverty - particularly in rural 

Maine, cost is a significant barrier to meeting basic needs, including but not limited to health 

care. Without waiving this objection, the allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 
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Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

43. [109] Common medical conditions such as obesity, diabetes, hypertension, 

asthma, alcohol dependence, drug dependence and smoking, are all more prevalent in 

socially and economically disadvantaged people. Fay-LeBlanc Aff. ¶ 18; Ralston Aff. ¶¶ 22, 

31.  

DEFENDANT’S RESPONSE:  Objection.  The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class).  Regardless of gender, for people living in poverty - particularly in rural 

Maine, cost is a significant barrier to meeting basic needs, including but not limited to health 

care. Without waiving this objection, the allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

A164



93 
 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

44. [110] Higher rates of unemployment and homelessness also correlate to 

higher rates of illness and premature death. Fay-LeBlanc Aff. ¶ 18. 

DEFENDANT’S RESPONSE:  Objection.  The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class).   Regardless of gender, for people living in poverty - particularly in rural 

Maine, cost is a significant barrier to meeting basic needs, including but not limited to health 

care. Without waiving this objection, the allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

45. [112] Many people living in poverty have chronic pain, from injuries, from 
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conditions that have gone untreated, or from life in dire circumstances. Fay-LeBlanc Aff. ¶ 

25. 

DEFENDANT’S RESPONSE:  Objection.  The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class).   Regardless of gender, for people living in poverty - particularly in rural 

Maine, cost is a significant barrier to meeting basic needs, including but not limited to health 

care. Without waiving this objection, the allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

46. [113] Sleeping on the street, or on the floor at a shelter, causes pain. Fay-

LeBlanc Aff. ¶ 25. 

DEFENDANT’S RESPONSE:  Objection.  The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 
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based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class).   Regardless of gender, for people living in poverty - particularly in rural 

Maine, cost is a significant barrier to meeting basic needs, including but not limited to health 

care. Without waiving this objection, the allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

47. [114] Not having good shoes, or warm clothes, also causes pain. Fay-

LeBlanc Aff. ¶ 25. 

DEFENDANT’S RESPONSE: Objection.  The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 
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protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class).    Regardless of gender, for people living in poverty - particularly in rural 

Maine, cost is a significant barrier to meeting basic needs, including but not limited to health 

care. Without waiving this objection, the allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

48. [115] Living with pain every day exacts a substantial toll, separate and apart 

from the toll of the underlying condition that is the source of the pain. Fay-LeBlanc Aff. ¶ 26. 

DEFENDANT’S RESPONSE:  Objection.  The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class).  Regardless of gender, for people living in poverty - particularly in rural 

Maine, cost is a significant barrier to meeting basic needs, including but not limited to health 

care. Without waiving this objection, the allegations are admitted. 
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PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

49. [116] Some people living in poverty attempt to “self-medicate” their pain 

with alcohol or street drugs. Fay-LeBlanc Aff. ¶ 27. 

DEFENDANT’S RESPONSE:  Objection.  The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class). Without waiving this objection, the allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 
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overruled, and the statement should be considered admitted. 

50. [117] Many people living in poverty in Maine have delayed or gone without 

medical care because the costs associated with care, such as testing or medications, are an 

insurmountable burden. Fay-LeBlanc Aff. ¶ 32. 

DEFENDANT’S RESPONSE:  Objection.  The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class).  Regardless of gender, for people living in poverty - particularly in rural 

Maine, cost is a significant barrier to meeting basic needs, including but not limited to health 

care. Without waiving this objection, the allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

51. [118] Many people living in poverty in Maine have delayed or gone without 

both routine preventative care and care for the treatment and management of serious 
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illnesses, such as diabetes, hepatitis, AIDS, mental illnesses, and heart disease, because the 

costs associated with care. Fay-LeBlanc Aff. ¶ 32. 

DEFENDANT’S RESPONSE:  Objection.  The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class).  Regardless of gender, for people living in poverty - particularly in rural 

Maine, cost is a significant barrier to meeting basic needs, including but not limited to health 

care. Without waiving this objection, the allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

52. [119] Foregoing or delaying care is not a choice that people living in poverty 

make, but rather it is a choice that is thrust upon them. Fay-LeBlanc Aff. ¶ 33. 

DEFENDANT’S RESPONSE:  Objection.  The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 
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based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class).  Regardless of gender, for people living in poverty - particularly in rural 

Maine, cost is a significant barrier to meeting basic needs, including but not limited to health 

care. Without waiving this objection, the allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

53. [120] Many people living in poverty in Maine simply do not have the money 

to pay for medical care and still pay their rent, pay the bills, or feed themselves and their 

families, even when the sums needed are relatively modest. Fay-LeBlanc Aff. ¶¶ 33-34. 

DEFENDANT’S RESPONSE:  Objection.  The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 
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Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class).  Regardless of gender, for people living in poverty - particularly in rural 

Maine, cost is a significant barrier to meeting basic needs, including but not limited to health 

care. Without waiving this objection, the allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

54. [121] A $10 co-pay or lab fee or medication cost can, and does, prevent 

many people from getting important health care. Fay-LeBlanc Aff. ¶ 34. 

DEFENDANT’S RESPONSE:  Objection.  The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class).  Regardless of gender, for people living in poverty - particularly in rural 

Maine, cost is a significant barrier to meeting basic needs, including but not limited to health 
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care. Without waiving the objection, the Department qualifies its response to ¶ 121. The 

Department notes that MaineCare providers are permitted to charge co-pays for many types 

of MaineCare services, including: Medical Supplies and Durable Medical Equipment (Sec. 

60.10); Vision Services (Sec. 75.06); Speech and Hearing Services (Sec. 109.11); Rural 

Health Clinic Services (Sec. 103.08); Medical Imaging Services (Sec. 101.08); Private Duty 

Nursing and Personal Care Services (Sec. 96.09); Podiatric Services (Sec. 95.08); Physical 

Therapy Services (Sec. 85.11); Pharmacy Services (Sec. 80.08); Occupational Therapy 

Services (Sec. 68.11); Behavioral Health Services (Sec. 65.12); Laboratory Services (Sec. 

55.08); Hospital Services (Sec. 45.11); Home Health Services (Sec. 40.10); Federally 

Qualified Health Center Services (Sec. 31.08); Chiropractic Services (Sec. 15.09); 

Consumer-Directed Attendant Services (Sec. 12.10); Ambulance Services (Sec. 5.07).4 

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”).  Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

PLAINTIFFS’ REPLY TO QUALIFICATION.  Denied. Defendant’s 

qualification must be disregarded, because it is not supported by citations to the record, and 

because it does not directly address the statement of fact, that a co-pay prevents people from 

getting much-needed healthcare.  M.R. Civ.P 56(h)(2); Stanley v. Hancock Cty Comm’rs, 

                                                           
4 All citations in this paragraph are to sections in the 10-144 C.M.R. Ch. 101, the MaineCare Benefits 
Manual, Ch. II (Specific Policies by Service). 
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2004 ME 157, ¶ 18.  Instead, the qualification addresses a completely different subject—

whether MaineCare charges co-pays for services other than abortion. 

55. [122] A low-income person in Maine without health insurance might be 

unable to afford necessary medical treatment. Fay-LeBlanc Aff. ¶ 35.   

DEFENDANT’S RESPONSE: Objection.  The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class).  Regardless of gender, for people living in poverty - particularly in rural 

Maine, cost is a significant barrier to meeting basic needs, including but not limited to health 

care. Without waiving this objection, the allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”).  Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

56. [123] A low-income person in Maine without health insurance who is unable 

to afford necessary medical treatment will eventually land in the hospital, where she will 
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receive treatment that she cannot afford and cannot afford to continue on release. Fay-

LeBlanc Aff. ¶ 35.  As a result, she will eventually go bankrupt, lose her home, and/or die. 

Fay-LeBlanc Aff. ¶ 35. 

DEFENDANT’S RESPONSE:  Objection.  The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class).  Regardless of gender, for people living in poverty - particularly in rural 

Maine, cost is a significant barrier to meeting basic needs, including but not limited to health 

care. In addition, this statement should be excluded from the summary judgment record 

because the purported expert witness testimony goes beyond Plaintiffs’ Expert Witness 

Designation. Estate of Smith v. Salvesen, 2016 ME 100, ¶ 15, 143 A.3d 780.  Without 

waiving this objection, the allegations are denied. Low income women who desire abortion 

services but cannot afford them are still able to access those services through Plaintiffs; as 

such, there is no evidence in the record that low income women in Maine “go bankrupt, lose 

[their] home, and/or die” due to the MaineCare rule at issue in this case. See Dept. Resp. to 

PSMF ¶ 59, incorporated herein.   

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 
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but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Furthermore, Plaintiffs designated Dr. 

Fay-LeBlanc as an expert witness who was expected to testify, inter alia, on the “effect of 

lack of insurance coverage on poor and low-income individuals’ ability to access health 

care.” Expert Witness Designation for Renee Fay-LeBlanc, M.D.. This is precisely the topic 

of this statement, and a topic upon which Dr. Fay-LeBlanc is qualified to opine, based on her 

training as a physician, her years of experience serving low-incoming individuals and 

overseeing public health clinics, and her study of reliable research on medicine and poverty. 

Defendant cites no record evidence, either from Dr. Fay-LeBlanc or from another qualified 

expert, to contradict her statement. Defendant’s objections should be overruled, and the 

statement should be considered admitted. 

PLAINTIFFS’ REPLY TO DENIAL: Denied. Contrary to Defendant’s 

qualification, the statement is not abortion-specific. Therefore, Defendant’s qualification 

must be disregarded because it is not supported by citations to the record and because it does 

not directly address the statement of fact—that the lack of health insurance can lead to 

financial ruin. M.R. Civ.P 56(h)(2); Stanley v. Hancock Cty Comm’rs, 2004 ME 157, ¶ 18.  

Plaintiffs’ statement is, therefore, admitted.  Dyer v. Dep’t of Transp., 2008 ME 106, ¶ 15, 

951 A.2d 821, 825–26 (“Failure to properly respond to a statement of material facts permits a 

court to deem admitted any statements not properly denied or controverted.”) (citing Stanley, 

2004 ME 157, ¶ 13, 864 A.2d at 174). 

57. [124] Even if a low-income patient is ultimately able to obtain the healthcare 

she needs, the time it takes to raise the money forces them to delay care to the detriment of 
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their health and wellbeing. Fay-LeBlanc Aff. ¶ 36. 

DEFENDANT’S RESPONSE:  Objection.  The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class).  Regardless of gender, for people living in poverty - particularly in rural 

Maine, cost is a significant barrier to meeting basic needs, including but not limited to health 

care. Without waiving this objection, the allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”).  Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

58. [125] Due to a combination of factors, including relative lack of access to 

medical services and difficulty accessing and affording contraceptives, low-income women 

have more unintended pregnancies, and higher abortion rates, than women with higher 

incomes. Henshaw Aff. ¶ 8.  

DEFENDANT’S RESPONSE:  Objection.  This statement should be excluded from 
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the summary judgment record because the purported expert witness testimony is not based 

upon experience in the State of Maine.  E.M. Nason, Inc. v. Land-Ho Development, 403 A, 

2d 1173 (Me. 1979). In addition, the statement should be excluded from the summary 

judgment record because it is inconsistent with the deposition testimony.  Without waiving 

the objection, the Defendant denies this statement. PPNNE0161-0169 (If women are unable 

to pay for abortion services, Plaintiffs still provide abortion services.); Coplon Dep. 47:6-25; 

48:1-8; 66:24-25; 67:1-12; Waning Dep. 50:5-13; 62:1-25; 63:1-6.  (Plaintiffs have not 

identified any instance in which abortion services were denied to a woman seeking an 

abortion due to lack of money).   

PLAINTIFFS’ RESPONSE TO OBJECTION:  Plaintiffs’ expert is highly 

qualified to offer his opinion on this subject. See Henshaw Aff. ¶¶ 4-6.  The forty-year old 

case cited by Defendant did not establish a per se rule about the inadmissibility of expert 

testimony when the expert does reside in Maine.  Rather, in E.M. Nason, Inc., the Law Court 

affirmed a trial court’s fact-specific holding that a road construction expert, with experience 

solely in Massachusetts, was not qualified to give an opinion in a damages case concerning 

how long it should take to build a road in Maine and the reasonable cost for building such a 

road as he had not stated he had any knowledge of the conditions of the ground in Central 

Maine, or local trade practices.  E.M. Nason, Inc., v. Land-Ho Development, 403 A.2d at 

1180.  Dr. Henshaw is not providing an opinion on this kind of purely local question and, by 

contrast, has laid out his extensive credentials to offer an opinion based on the underlying 

data. To the extent Defendant wishes to argue that a highly credentialed Ph.D. sociologist, 

who has published more than twenty articles on pregnancy, abortion, and poverty must work 

from an office in the State of Maine in order to be qualified to offer expert testimony on 
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unintended pregnancy and abortion rates in Maine, such an argument would at most go to the 

weight of Dr. Henshaw’s testimony, not his qualifications as an expert or the admissibility of 

his opinion, and is therefore not an appropriately raised in the context of a summary 

judgment motion. See Emerson v. Sweet, 432 A.2d 784, 784 (Me. 1981) (“Because of the 

form of evidence properly before a court on a motion for summary judgment, evidentiary 

inferences based on credibility or weight are impermissible.”) (citing 10 C. Wright & A. 

Miller, Federal Practice & Procedure s 2726 (1973)).  Defendant’s objection should be 

overruled and the statement should be considered admitted. 

PLAINTIFFS’ REPLY TO DENIAL:  Denied. Defendant appears to 

misunderstand the assertion and has based her denial on this misunderstanding. The 

statement is that rates of unintended pregnancy—not rates of women denied abortions—are 

disproportionately higher among poor women.  Whether poor and low-income women in 

Maine are able to afford abortions is completely unrelated to the question of whether they 

intended to become pregnant in the first place, and therefore Defendant’s denial and record 

citation make no sense.  Likewise, the statement also asserts that higher rates of unintended 

pregnancies lead to higher rates of abortion.  Defendant’s insistence that the record shows 

that no poor or low-income woman is ever denied an abortion once again makes no sense in 

the context of this statement, because it in no way refutes that the rate of abortion is 

disproportionately higher among women of lower incomes as compared with women of 

higher incomes.  

Even if Defendant had understood the assertion, the denial is without merit.  “A 

party’s opposing statement of material facts must explicitly admit, deny, or qualify facts by 

reference to each numbered paragraph, and a denial or qualification must be supported by a 
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record citation.” Stanley, 2004 ME 157, ¶ 13, 864 A.2d at 174 (quotation marks omitted). 

There is nothing in the record that refutes Dr. Henshaw’s testimony as to the rates of 

unintended pregnancy and abortion among low-income women.  Defendant has admitted the 

statement, and the rest of her response should be disregarded. Dyer v. Dep’t of Transp., 2008 

ME 106, ¶ 15, 951 A.2d 821, 825–26 (“Failure to properly respond to a statement of material 

facts permits a court to deem admitted any statements not properly denied or controverted.”) 

(citing Stanley, 2004 ME 157, ¶ 13, 864 A.2d at 174). 

59. [126] Consequently, a disproportionately high percentage of women who 

seek abortions have poverty-level incomes.  Henshaw Aff. ¶ 8.   

DEFENDANT’S RESPONSE:  Objection.  This statement should be excluded from 

the summary judgment record because the purported expert witness testimony is not based 

upon experience in the State of Maine.  E.M. Nason, Inc. v. Land-Ho Development, 403 A, 

2d 1173 (Me. 1979). In addition, the record does not support this statement that a 

disproportionately high percentage of women who seek abortions have poverty level 

incomes. See, e.g., MW_000256 (reflecting only limited information about abortion funding; 

“prior to 2015 information regarding MaineCare enrollment is not aggregated outside 

individual billing records”); PPNNE000191 (reflecting abortion services provided in 

Portland, ME and funding assistance); MFP000095 and MFP 000097 (reflecting number of 

abortions provided and patients receiving grant support 2012-2015). Without waiving the 

objection, the Department denies these allegations. 

PLAINTIFFS’ RESPONSE TO OBJECTION:  Plaintiffs’ expert is highly 

qualified to offer his opinion on this subject. See Henshaw Aff. ¶¶ 4-6.  The forty-year old 

case cited by Defendant did not establish a per se rule about the inadmissibility of expert 
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testimony when the expert does reside in Maine.  Rather, in E.M. Nason, Inc., the Law Court 

affirmed a trial court’s fact-specific holding that a road construction expert, with experience 

solely in Massachusetts, was not qualified to give an opinion in a damages case concerning 

how long it should take to build a road in Maine and the reasonable cost for building such a 

road as he had not stated he had any knowledge of the conditions of the ground in Central 

Maine, or local trade practices.  E.M. Nason, Inc., v. Land-Ho Development, 403 A.2d at 

1180.  Dr. Henshaw is not providing an opinion on this kind of purely local question and, by 

contrast, has laid out his extensive credentials to offer an opinion based on the data in 

question. To the extent Defendant wishes to argue that a highly credentialed Ph.D. 

sociologist, who has published more than twenty articles on pregnancy, abortion, and poverty 

must work from an office in the State of Maine in order to be qualified to offer expert 

testimony on unintended pregnancy and abortion rates in Maine, such an argument would at 

most go to the weight of Dr. Henshaw’s testimony, not his qualifications as an expert or the 

admissibility of his opinion, and is therefore not an appropriately raised in the context of a 

summary judgment motion. See Emerson v. Sweet, 432 A.2d 784, 784 (Me. 1981) (“Because 

of the form of evidence properly before a court on a motion for summary judgment, 

evidentiary inferences based on credibility or weight are impermissible.”) (citing 10 C. 

Wright & A. Miller, Federal Practice & Procedure s 2726 (1973)).  Defendant’s objection 

should be overruled and the statement deemed admitted. 

PLAINTIFFS’ REPLY TO DENIAL:  Denied. Defendant has failed to support her 

denial with a citation to the record.  Dyer v. Dep’t of Transp., 2008 ME 106, ¶ 15, 951 A.2d 

821, 825–26.  The record citations do not dispute the assertion that the percentage of poor 

women obtaining abortions is disproportionately higher than their percentage of the 
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population. Cf. Doyle v. Dep’t Of Human Servs., 2003 ME 61, ¶ 10, 824 A.2d 48, 52 

(holding party failed to comply with Rule 56(h)(2) when she “did not properly support many 

of her denials and qualifications with record citations relevant to the proposition for which 

they were cited.”).  The statement should be deemed admitted.  Dyer v. Dep’t of Transp., 

2008 ME 106, ¶ 15, 951 A.2d 821, 825–26 (“Failure to properly respond to a statement of 

material facts permits a court to deem admitted any statements not properly denied or 

controverted.”) (citing Stanley, 2004 ME 157, ¶ 13, 864 A.2d at 174). 

60. [127] A significant percentage of Plaintiffs’ abortion patients qualify for 

MaineCare. Coplon Aff. ¶ 24; Waning Aff. ¶ 12; Gallagher Aff. ¶ 5. 

DEFENDANT’S RESPONSE:  Objection.  The Department objects to the inclusion 

of these allegations in the summary judgment record to the extent that they were not 

previously produced by Mabel Wadsworth and Maine Family Planning in response to 

discovery. Longley v. Knapp, 1998 ME 142, ¶ 8, 713 A.2d 939 (trial court acted within 

bounds of discretion by excluding evidence which had not been provided in response to 

discovery requests, which prejudiced adverse party).  See, e.g., Defendant’s First Set of 

Document Requests ¶¶ 13, 14 (requested all documents reflecting the number of women who 

were provided with abortion services who were (a) at or below the federal poverty level; and 

(b) MaineCare eligible; no or limited documents produced). “A significant percentage” is 

vague, and nevertheless, the record does not reflect the number of Mabel Wadsworth and 

Maine Family Planning patients who qualify for MaineCare. See, e.g., MW_000256 

(reflecting only limited information about abortion funding; “prior to 2015 information 

regarding MaineCare enrollment is not aggregated outside individual billing records”); 

MFP000095 and MFP 000097 (reflecting number of abortions provided and patients 
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receiving grant support 2012-2015). Plaintiffs may not create conflicts of fact through their 

new affidavits. Doyle v. Department of Human Svcs., 2003 ME 61, ¶10, n. 3, 824 A.2d 48, 

52. Without waiving the objection, the Department denies these allegations.  MW_000256; 

MFP000095 and MFP 000097. 

PLAINTIFFS’ RESPONSE TO OBJECTION:  Maine Rule of Civil Procedure 

56(a) expressly contemplates that summary judgment motions will be supported by affidavit.  

The affiants have sufficient knowledge of their patient population, including knowledge of 

the information discussed below that was produced to Defendant, to enable them to estimate 

that a significant percentage of their patients are MaineCare enrolled or eligible.  If 

Defendant does not like the term “significant” then she can explain why in a memorandum of 

law, but there is absolutely no evidence in the record that in any way disputes the assertion.   

PLAINTIFFS’ REPLY TO DENIAL: Denied. With respect to Defendant’s 

Document Request ¶ 13 (the number of patients who were at or below the poverty level), that 

is not the same question as whether a patient is MaineCare eligible, given that to be 

MaineCare eligible one can be up to 214% of the FPL.  Neither Plaintiff Mabel Wadsworth 

nor Plaintiff Maine Family Planning collect information about the number of patients at the 

poverty level exactly, but whatever that number is, it would be smaller than the number of 

patients who are MaineCare eligible (which is the focus of this statement of fact).  (Plaintiff 

PPNNE did provide the number of Maine patients at 0-100% of the FPL. See PPNNE0172.)  

With respect to Defendant’s Document Request ¶ 14, Plaintiff Mabel Wadsworth 

provided information the number of MaineCare enrolled patients for 2015, as well as the 

number of patients who received financial aid from 2013-15, for which there is overlap with 

the number who would be MaineCare eligible, see MW_000256; Plaintiff Maine Family 
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Planning provided the number of patients who received financial aid between 2013-15, for 

which there is overlap with the number who would be MaineCare eligible, see MFP000095, 

97; and Plaintiff PPNNE provided the number of their Maine patients at 0-209% of the FPL, 

which does reflect the number of their patients who would be MaineCare eligible, see 

PPNNE0173.  

61. [128] Over half of Maine women live in counties without a provider of 

abortion beyond 10 weeks of pregnancy.  This includes Washington, Somerset and Franklin 

counties, the poorest counties in the state.  Coplon Aff. ¶ 13. 

DEFENDANT’S RESPONSE:  Objection.  These statements should be excluded 

from the summary judgment record because the purported expert witness testimony goes 

beyond Plaintiffs’ Expert Witness Designation.  Estate of Smith v. Salvesen, 2016 ME 100, ¶ 

15, 143 A.3d 780. These facts are also immaterial to the disposition of the Defendant’s 

motion for summary judgment.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 A.3d 718 

(disagreement on disputed facts that are immaterial to constitutional challenge not an 

impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this Court 

has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class).  Without waiving the objection, the Defendant admits these statements. 

PLAINTIFFS’ RESPONSE TO OBJECTION: Ms. Coplon’s affidavit testimony is 

within the scope of the expert witness designation because it addresses both the effect of the 

Defendant’s ban on abortion coverage on poor and low-income women in Maine, as well as 

the experiences of poor and low-income women struggling to afford the cost of abortion 

services in Maine: both of the subjects identified in Ms. Coplon’s Expert Witness 
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Designation.  In Smith v. Salveson, cited by Defendant, an expert was not allowed to testify 

on the cause of a fall down stairs in a tort case, when he had only been designated as a 

liability expert to explain the stairs did not meet building code requirements.  2016 Me 100 

¶¶ 15-16, 143 A.3d 780.  Ms. Coplon’s testimony is not on an entirely new and different 

topic, as in Salveson.    

Lack of materiality is not a proper objection to a statement of material fact in a 

summary judgment pleading.  M.R. Civ.P. 56 Advisory Committee Note – April 2, 2007 (“In 

instances where parties admit certain facts but argue that those facts are not material because 

they do not affect the outcome of the motion, they should raise their arguments with respect 

to materiality in their memoranda of law rather than in their statements of material facts.”).  

Defendant’s objection should be overruled, and the statement should be considered admitted. 

62. [130] For some of Plaintiffs’ patients, the cost of an abortion and attendant 

costs (like travel) is more than they earn in a month.  Coplon Aff. ¶ 25.   

DEFENDANT’S RESPONSE:  Objection.  These statements should be excluded 

from the summary judgment record because the purported expert witness testimony goes 

beyond Plaintiffs’ Expert Witness Designation and the statement is not the proper subject of 

expert testimony. Estate of Smith v. Salvesen, 2016 ME 100, ¶ 15, 143 A.3d 780. Without 

waiving the objection, the Defendant admits these statements. 

PLAINTIFFS’ RESPONSE TO OBJECTION: Ms. Coplon’s affidavit testimony is 

within the scope of the expert witness designation because it addresses both the effect of the 

Defendant’s ban on abortion coverage on poor and low-income women in Maine, as well as 

the experiences of poor and low-income women struggling to afford the cost of abortion 

services in Maine: both of the subjects identified in Ms. Coplon’s Expert Witness 
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Designation. In addition, Ms. Coplon serves as a fact witness, and is qualified to testify to 

relevant facts of which she is personally aware. In Smith v. Salveson, cited by Defendant, an 

expert was not allowed to testify on the cause of a fall down stairs in a tort case, when he had 

only been designated as a liability expert to explain the stairs did not meet building code 

requirements.  2016 Me 100 ¶¶ 15-16, 143 A.3d 780.  Ms. Coplon’s testimony is not on an 

entirely new and different topic, as in Salveson.   Defendant’s objection should be overruled, 

and the statement should be considered admitted.  

63. [131] Exceedingly few, if any, MaineCare-eligible or -enrolled patients have 

several hundred dollars in savings or “rainy day funds” with which to pay for an unexpected 

medical cost like abortion.  Coplon Aff. ¶ 25; Deprez ¶ 17; Fay-LeBlanc Aff. ¶¶ 33-34. 

DEFENDANT’S RESPONSE:  Objection.  These statements should be excluded 

from the summary judgment record because the purported expert witness testimony goes 

beyond Plaintiffs’ Expert Witness Designation and the statement is not the proper subject of 

expert testimony. Estate of Smith v. Salvesen, 2016 ME 100, ¶ 15, 143 A.3d 780. Without 

waiving the objection, the Defendant admits these statements.    

PLAINTIFFS’ RESPONSE TO OBJECTION: The affidavit testimony of Ms. 

Coplon, Dr. Deprez, and Dr. Fay-LeBlanc are within the scope of their expert witness 

designations because it addresses both the effect of the Defendant’s ban on abortion coverage 

on poor and low-income women in Maine, as well as the experiences of poor and low-

income women struggling to afford the cost of health care, including, abortion services, in 

Maine: subjects identified in the Expert Witness Designations for Ms. Coplon, Dr. Deprez, 

and Dr. Fay-LeBlanc. Defendant’s objection should be overruled, and the statement should 

be considered admitted. 
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64. [134] MaineCare will cover the medical expenses for a homeless woman 

who wants to continue her pregnancy and give birth to a child she will not be allowed to 

keep, but it will not cover the cost of an abortion for a woman who does not want to spend 

most of a year with that prospect looming over her. Fay-LeBlanc Aff. ¶ 24. 

DEFENDANT’S RESPONSE:  Objection.  This statement should be excluded from 

the summary judgment record because: 1)  the statement goes beyond Plaintiffs’ Expert 

Witness Designation Estate of Smith v. Salvesen, 2016 ME 100, ¶ 15, 143 A.3d 780; and 2) 

the statement is not the proper subject of expert testimony. This is a hypothetical statement 

and not supported by the record. Low income women in Maine are able to access abortion 

services through Plaintiffs, regardless of their inability to pay.  See Dept’s Resp. to PSMF ¶ 

59, incorporated herein.   Without waiving the objection, the Department denies these 

statements.  Id.  Furthermore, the Department notes that pregnant women within the income 

standards are a mandatory categorically needy eligibility class under federal Medicaid law; in 

other words, the scope of their coverage and services under MaineCare is required by federal 

law. See 42 U.S.C. § 1396a(a)(10)(A)(i)(III); 42 C.F.R. § 435.116(b) (“The agency must 

provide Medicaid to pregnant women…”) and (d).  

PLAINTIFFS’ RESPONSE TO OBJECTION:  Dr. Fay-LeBlanc’s affidavit 

testimony is within the scope of the expert witness designation because it addresses the effect 

of a lack of insurance on poor and low-income individuals’ ability to access health care—one 

of the topics identified in Dr. Fay-LeBlanc’s expert disclosure.  Moreover, there is no dispute 

that the challenged regulation only provides coverage for abortion in cases of rape, incest, or 

where the abortion is necessary to save the woman’s life.  Therefore, statements are admitted.  

Dyer v. Dep’t of Transp., 2008 ME 106, ¶ 15, 951 A.2d 821, 825–26 (“Failure to properly 
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respond to a statement of material facts permits a court to deem admitted any statements not 

properly denied or controverted.”) (citing Stanley, 2004 ME 157, ¶ 13, 864 A.2d at 174). 

PLAINTIFFS’ REPLY TO DEFENDANT’S DENIAL: DENIED. See Plaintiffs’ 

Reply to Defendant’s Response to PSMF ¶ 59, incorporated herein.   

65. [135] Mabel Wadsworth’s MaineCare-eligible and -enrolled patients 

generally do not have to raise any money to pay for their prenatal care because those services 

are covered by MaineCare.  Waning Aff. ¶¶ 3-4, 10. 

DEFENDANT’S RESPONSE:  Objection.  This statement should be excluded from 

the summary judgment record because the statement goes beyond Plaintiffs’ Expert Witness 

Designation (Ms. Waning was not designated as an expert), and the statement is not the 

proper subject of expert testimony.  Estate of Smith v. Salvesen, 2016 ME 100, ¶ 15, 143 

A.3d 780. In addition, these are statements of law, not fact. Without waiving the objection, 

the Department qualifies its response to ¶ 135. MaineCare providers are required to accept as 

payment in full the MaineCare reimbursement rate. See MaineCare Benefits Manual, Ch. I, 

Sec. 1.03-3(I). Also, providers are prohibited from charging any amount of co-pays for 

family planning services or to pregnant women. Id. at Sec. 1.09(A) and (D). Pregnant women 

within the income standards are a mandatory categorically needy eligibility class under 

federal Medicaid law; in other words, the scope of their coverage and services under 

MaineCare is required by federal law. See 42 U.S.C. § 1396a(a)(10)(A)(i)(III); 42 C.F.R. § 

435.116(b) (“The agency must provide Medicaid to pregnant women…”) and (d).  

Furthermore, the Department notes that MaineCare providers are permitted to charge 

co-pays for many other types of MaineCare services, including: Medical Supplies and 

Durable Medical Equipment (Sec. 60.10); Vision Services (Sec. 75.06); Speech and Hearing 
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Services (Sec. 109.11); Rural Health Clinic Services (Sec. 103.08); Medical Imaging 

Services (Sec. 101.08); Private Duty Nursing and Personal Care Services (Sec. 96.09); 

Podiatric Services (Sec. 95.08); Physical Therapy Services (Sec. 85.11); Pharmacy Services 

(Sec. 80.08); Occupational Therapy Services (Sec. 68.11); Behavioral Health Services (Sec. 

65.12); Laboratory Services (Sec. 55.08); Hospital Services (Sec. 45.11); Home Health 

Services (Sec. 40.10); Federally Qualified Health Center Services (Sec. 31.08); Chiropractic 

Services (Sec. 15.09); Consumer-Directed Attendant Services (Sec. 12.10); Ambulance 

Services (Sec. 5.07).5 

PLAINTIFFS’ RESPONSE TO OBJECTION:  This is neither expert testimony 

nor a statement of law.  Ms. Waning’s affidavit testimony is based on her personal 

experience and observations as the Director of Finances for Mabel Wadsworth Women’s 

Health Center, a MaineCare provider that provides prenatal care services, which includes 

overseeing payment for services. Defendant’s objection should be overruled, and the 

statement should be considered admitted. 

PLAINTIFFS’ REPLY TO QUALIFICATION.  Denied. Defendant’s 

qualification must be disregarded, because it is not supported by citations to the record, adds 

irrelevant material, and because it does not directly address the statement of fact, that 

MaineCare covers the cost of prenatal care for eligible patients. The statement should be 

deemed admitted.  Dyer v. Dep’t of Transp., 2008 ME 106, ¶ 15, 951 A.2d 821, 825–26 

(“Failure to properly respond to a statement of material facts permits a court to deem 

admitted any statements not properly denied or controverted.”) (citing Stanley, 2004 ME 157, 

¶ 13, 864 A.2d at 174). 

                                                           
5 All citations in this paragraph are to sections in the 10-144 C.M.R. Ch. 101, the MaineCare Benefits 
Manual, Ch. II (Specific Policies by Service). 
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66. [137] Plaintiffs’ poor and low-income abortion patients are often in 

desperate circumstances.  Waning Aff. ¶¶ 13-16; Gallagher ¶ 7. 

DEFENDANT’S RESPONSE:  Qualified. The record reflects that Plaintiffs’ poor 

and low-income abortion patients facing desperate circumstances (as described in ¶5 of the 

Complaint and elsewhere) receive abortion services, regardless of their inability to pay. See, 

e.g., Waning Dep. 46:1-49:25; 50:1-10; Coplon Dep. 47:6-25; 48:1-8; PPNNE0169; Dept’s 

Resp. to PSMF ¶ 59, incorporated herein. The Department admits that Plaintiffs’ poor and 

low-income abortion patients are sometimes in desperate circumstances. 

PLAINTIFFS’ REPLY TO QUALIFICATION.  Denied/Objection.  Plaintiffs 

object to Defendant’s qualification under Maine Rule of Civil Procedure 56(h)(3), because it 

fails to squarely address Plaintiffs’ statement of material fact, instead adding irrelevant 

material.  See Stanley v. Hancock County Com’rs, 2004 ME 157, ¶ 18, 864 A.2d 169.  

Defendant admits that Plaintiffs’ poor and low-income abortion patients are sometimes in 

desperate circumstances, and everything else in their response should be disregarded.  

67. [138] For instance, one Mabel Wadsworth abortion patient was a single 

mother on MaineCare who had recently been evicted, was experiencing domestic violence, 

and had no income or access to cash.  She found out that she was pregnant while staying in 

safe housing through an organization that works with victims of domestic violence.  Waning 

Aff. ¶ 13.   

DEFENDANT’S RESPONSE:  Qualified.  The record reflects that Plaintiffs’ poor 

and low-income abortion patients facing desperate circumstances (as described in ¶5 of the 

Complaint and elsewhere) receive abortion services, regardless of their inability to pay. See, 

e.g., Waning Dep. 46:1-49:25; 50:1-10; Dept’s Resp. to PSMF ¶ 59, incorporated herein.  
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The Department admits that the example set forth in 138 could be considered desperate 

circumstances. The record reflects that a woman in very similar circumstances received 

abortion services from Mabel Wardsworth.  See MW_000259. 

PLAINTIFFS’ REPLY TO QUALIFICATION.  Denied/Objection. Plaintiffs 

object to Defendant’s qualification under Maine Rule of Civil Procedure 56(h)(3), because it 

fails to squarely address Plaintiffs’ statement of material fact, instead adding irrelevant 

material.  See Stanley v. Hancock County Com’rs, 2004 ME 157, ¶ 18, 864 A.2d 169.  The 

statement should be deemed admitted.  Dyer v. Dep’t of Transp., 2008 ME 106, ¶ 15, 951 

A.2d 821, 825–26 (“Failure to properly respond to a statement of material facts permits a 

court to deem admitted any statements not properly denied or controverted.”) (citing Stanley, 

2004 ME 157, ¶ 13, 864 A.2d at 174). 

68. [139] One Mabel Wadsworth abortion patient who was on MaineCare was 

unemployed and had recently lost her home in a house fire.  Waning Aff. ¶ 13.     

DEFENDANT’S RESPONSE:  Qualified.  The record reflects that Plaintiffs’ poor 

and low-income abortion patients facing desperate circumstances (as described in ¶ 5 of the 

Complaint and elsewhere) receive abortion services, regardless of their inability to pay. See, 

e.g., Waning Dep. 46:1-49:25; 50:1-10; Dept’s Resp. to PSMF ¶ 59, incorporated herein.  

The Department admits that the example set forth in 139 could be considered desperate 

circumstances. The record reflects that a woman in very similar circumstances received 

abortion services from Mabel Wadsworth.  See MW_000263. 

PLAINTIFFS’ REPLY TO QUALIFICATION.  Denied/Objection. Plaintiffs 

object to Defendant’s qualification under Maine Rule of Civil Procedure 56(h)(3), because it 

fails to squarely address Plaintiffs’ statement of material fact, instead adding irrelevant 
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material.  See Stanley v. Hancock County Com’rs, 2004 ME 157, ¶ 18, 864 A.2d 169.  The 

statement should be deemed admitted.  Dyer v. Dep’t of Transp., 2008 ME 106, ¶ 15, 951 

A.2d 821, 825–26 (“Failure to properly respond to a statement of material facts permits a 

court to deem admitted any statements not properly denied or controverted.”) (citing Stanley, 

2004 ME 157, ¶ 13, 864 A.2d at 174). 

69. [140] One Mabel Wadsworth abortion patient who was on MaineCare was 

already a parent, and she had significant disabilities, as did her husband and child.  She and 

her husband could only find work seasonally, and neither of them was working at the time of 

her appointment—they had zero income. They were living out of a hotel, which had 

charitably allowed them to stay free of charge given their dire circumstances.  Waning Aff. ¶ 

14. 

DEFENDANT’S RESPONSE:  Qualified.  The record reflects that Plaintiffs’ poor 

and low-income abortion patients facing desperate circumstances (as described in ¶ 5 of the 

Complaint and elsewhere) receive abortion services, regardless of their inability to pay. See, 

e.g., Waning Dep. 46:1-49:25; 50:1-10; Dept’s Resp. to PSMF ¶ 59, incorporated herein.  

The Department admits that the example set forth in 140 could be considered desperate 

circumstances. The record reflects that a woman in very similar circumstances received 

abortion services from Mabel Wadsworth.  See MW_000278. 

PLAINTIFFS’ REPLY TO QUALIFICATION.  Denied/Objection. Plaintiffs 

object to Defendant’s qualification under Maine Rule of Civil Procedure 56(h)(3), because it 

fails to squarely address Plaintiffs’ statement of material fact, instead adding irrelevant 

material.  See Stanley v. Hancock County Com’rs, 2004 ME 157, ¶ 18, 864 A.2d 169.  The 

statement should be deemed admitted.  Dyer v. Dep’t of Transp., 2008 ME 106, ¶ 15, 951 
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A.2d 821, 825–26 (“Failure to properly respond to a statement of material facts permits a 

court to deem admitted any statements not properly denied or controverted.”) (citing Stanley, 

2004 ME 157, ¶ 13, 864 A.2d at 174). 

70. [141] One Mabel Wadsworth abortion patient was participating in a jobs 

training program.  She was desperate for the abortion so that she could stay in the program 

and get a job, but her income was less than $100 per month.  Because of her personal 

circumstances she could not tell anyone about the pregnancy, so she had no hope of raising 

hundreds of dollars for her abortion.  Waning Aff. ¶ 15. 

 DEFENDANT’S RESPONSE:  Qualified.  The record reflects that Plaintiffs’ poor 

and low-income abortion patients facing desperate circumstances (as described in ¶ 5 of the 

Complaint and elsewhere) receive abortion services, regardless of their inability to pay. See, 

e.g., Waning Dep. 46:1-49:25; 50:1-10; Dept’s Resp. to PSMF ¶ 59, incorporated herein.  

The Department admits that the example set forth in 141 could be considered desperate 

circumstances. The record reflects that women in similar circumstances receive abortion 

services from Mabel Wadsworth. MW_000258-MW_000281. Indeed, Mabel Wadsworth 

wrote off the costs of services for this patient and provided her with the abortion. Waning 

Aff. ¶ 15. 

PLAINTIFFS’ REPLY TO QUALIFICATION.  Denied/Objection. Plaintiffs 

object to Defendant’s qualification under Maine Rule of Civil Procedure 56(h)(3), because it 

fails to squarely address Plaintiffs’ statement of material fact, instead adding irrelevant 

material.  See Stanley v. Hancock County Com’rs, 2004 ME 157, ¶ 18, 864 A.2d 169.  The 

statement should be deemed admitted.  Dyer v. Dep’t of Transp., 2008 ME 106, ¶ 15, 951 

A.2d 821, 825–26 (“Failure to properly respond to a statement of material facts permits a 
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court to deem admitted any statements not properly denied or controverted.”) (citing Stanley, 

2004 ME 157, ¶ 13, 864 A.2d at 174). 

71. [142] Another Mabel Wadsworth abortion patient was a stay-at-home mom 

caring for three children.  When her husband lost his job, they had no income, could no 

longer afford their housing and had to move in with family.  She and her husband were both 

on MaineCare. Because of the stress, her period had been irregular, so when she came to 

Mabel Wadsworth, she was much farther along in the pregnancy than she’d realized.  

Waning Aff. ¶ 16. 

DEFENDANT’S RESPONSE:  Qualified.  The record reflects that Plaintiffs’ poor 

and low-income abortion patients facing desperate circumstances (as described in ¶ 5 of the 

Complaint and elsewhere) receive abortion services, regardless of their inability to pay. See, 

e.g., Waning Dep. 46:1-49:25; 50:1-10; Dept’s Resp. to PSMF ¶ 59, incorporated herein.  

The Department admits that the example set forth in ¶ 142 could be considered desperate 

circumstances. The record reflects that women in similar circumstances receive abortion 

services from Mabel Wadsworth. MW_000258-MW_000281. Indeed, Mabel Wadsworth 

wrote off the costs of services for this patient and provided her with the abortion. Waning 

Aff. ¶ 16. 

PLAINTIFFS’ REPLY TO QUALIFICATION.  Denied/Objection. Plaintiffs 

object to Defendant’s qualification under Maine Rule of Civil Procedure 56(h)(3), because it 

fails to squarely address Plaintiffs’ statement of material fact, instead adding irrelevant 

material.  See Stanley v. Hancock County Com’rs, 2004 ME 157, ¶ 18, 864 A.2d 169.  The 

statement should be deemed admitted.  Dyer v. Dep’t of Transp., 2008 ME 106, ¶ 15, 951 

A.2d 821, 825–26 (“Failure to properly respond to a statement of material facts permits a 
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court to deem admitted any statements not properly denied or controverted.”) (citing Stanley, 

2004 ME 157, ¶ 13, 864 A.2d at 174). 

72. [143] Plaintiffs’ poor and low-income patients routinely tell them that they 

do not have and will not be able to find the money they need for the abortion procedure and 

attendant costs (like transportation).  Coplon Aff. ¶ 26; Waning Aff. ¶¶ 13-16; Gallagher Aff. 

¶ 7. 

DEFENDANT’S RESPONSE:  Qualified.  The record reflects that Plaintiffs’ poor 

and low-income abortion patients facing desperate circumstances (as described in ¶5 of the 

Complaint and elsewhere) receive abortion services, regardless of their inability to pay. See, 

e.g., Waning Dep. 46:1-49:25; 50:1-10; Coplon Dep. 47:6-25; 48:1-8; PPNNE0169; Dept’s 

Resp. to PSMF ¶ 59, incorporated herein. 

PLAINTIFFS’ REPLY TO QUALIFICATION.  Denied/Objection. Plaintiffs 

object to Defendant’s qualification under Maine Rule of Civil Procedure 56(h)(3), because it 

fails to squarely address Plaintiffs’ statement of material fact, instead adding irrelevant 

material.  See Stanley v. Hancock County Com’rs, 2004 ME 157, ¶ 18, 864 A.2d 169.  The 

statement should be deemed admitted.  Dyer v. Dep’t of Transp., 2008 ME 106, ¶ 15, 951 

A.2d 821, 825–26 (“Failure to properly respond to a statement of material facts permits a 

court to deem admitted any statements not properly denied or controverted.”) (citing Stanley, 

2004 ME 157, ¶ 13, 864 A.2d at 174). 

73. [145] While there are several private funding sources that help poor and low-

income women in Maine with the cost of an abortion, none of the funds from these sources 

will cover the entire cost of the procedure. Plaintiff Mabel Wadsworth’s Resp. to Def’s First 

Set of Interrogatories ¶13; MW_000256; Waning Dep. 51:14-25; 52-53, 54:1-21; 59:2-25; 

A196



125 
 

60:1-14; MW_000257-81; Plaintiff Maine Family Planning’s Resp. to Def’s First Set of 

Interrogatories ¶13; Coplon Dep. 44:15-24; 46:1-17; MFP_000097; Plaintiff PPNNE’s Resp. 

to Def.’s First Set of Interrogatories ¶13; PPNNE_0168-69, 171-78, 182-91; Waning Aff. ¶ 

21; Coplon Aff. ¶ 26; Gallagher Aff. ¶ 7. 

DEFENDANT’S RESPONSE:  Qualified.  The record reflects that Plaintiffs’ poor 

and low-income abortion patients facing desperate circumstances (as described in ¶5 of the 

Complaint and elsewhere) receive abortion services, regardless of their inability to pay. See, 

e.g., Waning Dep. 46:1-49:25; 50:1-10; Coplon Dep. 47:6-25; 48:1-8; PPNNE0169; Dept’s 

Resp. to PSMF ¶ 59, incorporated herein. 

PLAINTIFFS’ REPLY TO QUALIFICATION.  Denied/Objection. Plaintiffs 

object to Defendant’s qualification under Maine Rule of Civil Procedure 56(h)(3), because it 

fails to squarely address Plaintiffs’ statement of material fact, instead adding irrelevant 

material.  See Stanley v. Hancock County Com’rs, 2004 ME 157, ¶ 18, 864 A.2d 169.  The 

statement should be deemed admitted.  Dyer v. Dep’t of Transp., 2008 ME 106, ¶ 15, 951 

A.2d 821, 825–26 (“Failure to properly respond to a statement of material facts permits a 

court to deem admitted any statements not properly denied or controverted.”) (citing Stanley, 

2004 ME 157, ¶ 13, 864 A.2d at 174). 

74. [146] The private funding sources that are available to help poor and low-

income women in Maine with the cost of an abortion are not all available to all women.  

Waning Aff. ¶ 21; Coplon Aff. ¶ 26.   

DEFENDANT’S RESPONSE:  Qualified.  The record reflects that Plaintiffs’ poor 

and low-income abortion patients receive abortion services, regardless of their inability to 

pay. See, e.g., Waning Dep. 46:1-49:25; 50:1-10; Coplon Dep. 47:6-25; 48:1-8; PPNNE0169; 
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Dept’s Resp. to PSMF ¶ 59, incorporated herein. 

PLAINTIFFS’ REPLY TO QUALIFICATION.  Denied/Objection. Plaintiffs 

object to Defendant’s qualification under Maine Rule of Civil Procedure 56(h)(3), because it 

fails to squarely address Plaintiffs’ statement of material fact, instead adding irrelevant 

material.  See Stanley v. Hancock County Com’rs, 2004 ME 157, ¶ 18, 864 A.2d 169.  The 

statement should be deemed admitted.  Dyer v. Dep’t of Transp., 2008 ME 106, ¶ 15, 951 

A.2d 821, 825–26 (“Failure to properly respond to a statement of material facts permits a 

court to deem admitted any statements not properly denied or controverted.”) (citing Stanley, 

2004 ME 157, ¶ 13, 864 A.2d at 174).  

75. [147] For instance, one of the funds is only available to women earning less 

than 110% of the FPL ($13,266 per year for an individual and $22,462 per year for a family 

of three).  Waning Aff. ¶ 21; Coplon Aff. ¶ 26.    

DEFENDANT’S RESPONSE:  Qualified.  The record reflects that Plaintiffs’ poor 

and low-income abortion patients receive abortion services, regardless of their inability to 

pay. See, e.g., Waning Dep. 46:1-49:25; 50:1-10; Coplon Dep. 47:6-25; 48:1-8; PPNNE0169; 

Dept’s Resp. to PSMF ¶ 59, incorporated herein.  

PLAINTIFFS’ REPLY TO QUALIFICATION.  Denied/Objection. Plaintiffs 

object to Defendant’s qualification under Maine Rule of Civil Procedure 56(h)(3), because it 

fails to squarely address Plaintiffs’ statement of material fact, instead adding irrelevant 

material.  See Stanley v. Hancock County Com’rs, 2004 ME 157, ¶ 18, 864 A.2d 169.  The 

statement should be deemed admitted.  Dyer v. Dep’t of Transp., 2008 ME 106, ¶ 15, 951 

A.2d 821, 825–26 (“Failure to properly respond to a statement of material facts permits a 

court to deem admitted any statements not properly denied or controverted.”) (citing Stanley, 
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2004 ME 157, ¶ 13, 864 A.2d at 174). 

76. [149] When Mabel Wadsworth has requested additional funding assistance 

for patients in extreme circumstances, the private funds have not always provided the amount 

requested.  Waning Aff. ¶ 21. 

DEFENDANT’S RESPONSE:  Qualified.  The record reflects that Plaintiffs’ poor 

and low-income abortion patients receive abortion services, regardless of their inability to 

pay. See, e.g., Waning Dep. 46:1-49:25; 50:1-10; Dept’s Resp. to PSMF ¶ 59, incorporated 

herein.  

   PLAINTIFFS’ REPLY TO QUALIFICATION.  Denied/Objection. Plaintiffs 

object to Defendant’s qualification under Maine Rule of Civil Procedure 56(h)(3), because it 

fails to squarely address Plaintiffs’ statement of material fact, instead adding irrelevant 

material.  See Stanley v. Hancock County Com’rs, 2004 ME 157, ¶ 18, 864 A.2d 169.  The 

statement should be deemed admitted.  Dyer v. Dep’t of Transp., 2008 ME 106, ¶ 15, 951 

A.2d 821, 825–26 (“Failure to properly respond to a statement of material facts permits a 

court to deem admitted any statements not properly denied or controverted.”) (citing Stanley, 

2004 ME 157, ¶ 13, 864 A.2d at 174). 

77. [150] The amount of private financial assistance available to patients at 

Mabel Wadsworth and Maine Family Planning have decreased in recent years.  Waning Aff. 

¶ 21; Coplon Aff. ¶ 26. 

DEFENDANT’S RESPONSE:  Objection.  Plaintiffs’ new allegation that the 

amount of private financial assistance available to Mabel Wadsworth and Maine Family 

Planning patients have “decreased in recent years” is not supported by the record, and thus 

the Department objects to its consideration on summary judgment. Doyle v. Department of 

A199



128 
 

Human Svcs., 2003 ME 61, ¶10, n. 3, 824 A.2d 48, 52.  In addition, Plaintiffs may not 

generate disputed facts by contradicting prior testimony through affidavits. Blue Star Corp. v. 

CKF Props., LLC, 2009 ME 101, ¶ 31, 980 A.2d 1270; Zip Lube, Inc. v. Coastal Savings 

Bank, 1998 ME 81, ¶ 10, 709 A. 2d 733, 735.  Accordingly, ¶ 150 should be excluded from 

the summary judgment record.  

In response to the Department’s Interrogatory ¶13, which asked Plaintiffs to identify 

all available discounts, private financial aid, free care or other financial support made 

available to low income women for purposes of covering abortion services, each of the 

Plaintiffs described the amounts they typically provide in discounts/financial assistance, and 

also stated that they sometimes provide additional discounts for “extreme circumstances.” 

Each Plaintiff stated that the “specific amount available has fluctuated over the years.”  They 

did not state that financial aid has decreased in recent years.  

The Department also requested that Plaintiffs provide all documents concerning any 

available discounts, private financial assistance, free care or other financial support made 

available by Plaintiffs to low income women. Defendant’s First Set of Document Requests 

¶6. The documents produced by Plaintiffs do not support their new allegation herein that the 

amount of private assistance has “decreased in recent years,” and, Plaintiffs did not cite their 

document production in support of the new contention, only their new affidavits.  

Without waiving the objections, ¶ 150 is denied.  The record reflects that Plaintiffs’ 

patients are not denied abortion services due to an inability to pay. See, e.g., Dept’s Resp. to 

PSMF ¶ 59, incorporated herein.  Consistent with this reality, Plaintiffs produced no 

documents to support the allegations set forth in ¶¶ 6 and 82 of the Complaint, that women 

are “forced to continue pregnancies against their will” because they could not obtain an 
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abortion. See Plaintiffs’ Response to Defendant’s First Set of Document Requests, ¶ 9, 23. 

PLAINTIFFS’ RESPONSE TO OBJECTION: Plaintiffs’ statement that the 

amount of private assistance to its patients has “decreased in recent years,” does not directly 

contradict testimony that the amount has “fluctuated over the years” nor does it create a 

“dispute” because Defendant has not asserted or introduced any evidence suggesting that the 

amount of private assistance available to Plaintiffs’ patients has not decreased in recent years. 

The cases cited by Defendant merely disallow affidavit testimony that is “clearly 

contradictory.”  Zip Lube v. Coastal Sav. Bank, 1998 ME 81, ¶ 10, 709 A.2d 733.  

Additionally, Rule 56 expressly contemplates that a plaintiff may support a motion for 

summary judgment with affidavit testimony alone.  M.R. Civ.P. 56(a).  There is no 

requirement that affidavit testimony be supported by discovery documents. 

PLAINTIFFS’ REPLY TO DENIAL: Denied/Objection. Plaintiffs object to 

Defendant’s denial under Maine Rule of Civil Procedure 56(h)(3), because it fails to squarely 

address Plaintiffs’ statement of material fact, instead adding irrelevant material.  See Stanley 

v. Hancock County Com’rs, 2004 ME 157, ¶ 18, 864 A.2d 169.  Consistent with this reality, 

the statement should be deemed admitted.  Dyer v. Dep’t of Transp., 2008 ME 106, ¶ 15, 951 

A.2d 821, 825–26 (“Failure to properly respond to a statement of material facts permits a 

court to deem admitted any statements not properly denied or controverted.”) (citing Stanley, 

2004 ME 157, ¶ 13, 864 A.2d at 174). 

78. [151] One of the private funds that are available to help poor and low-

income women in Maine with the cost of an abortion includes a “pawn/sell” option in the 

financial counseling notes section of the intake form.  Waning Aff. ¶ 21; MW_000257.  

DEFENDANT’S RESPONSE:  Qualified.  The record reflects that Mabel 
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Wadsworth’s poor and low-income abortion patients receive abortion services, regardless of 

their inability to pay. See, e.g., Waning Dep. 46:1-49:25; 50:1-10; Dept’s Resp. to PSMF ¶ 

59, incorporated herein.  

PLAINTIFFS’ REPLY TO QUALIFICATION.  Denied/Objection. Plaintiffs 

object to Defendant’s qualification under Maine Rule of Civil Procedure 56(h)(3), because it 

fails to squarely address Plaintiffs’ statement of material fact, instead adding irrelevant 

material.  See Stanley v. Hancock County Com’rs, 2004 ME 157, ¶ 18, 864 A.2d 169.  The 

statement should be deemed admitted.  Dyer v. Dep’t of Transp., 2008 ME 106, ¶ 15, 951 

A.2d 821, 825–26 (“Failure to properly respond to a statement of material facts permits a 

court to deem admitted any statements not properly denied or controverted.”) (citing Stanley, 

2004 ME 157, ¶ 13, 864 A.2d at 174). 

79. [152] Even if a MaineCare-eligible or –enrolled patient is ultimately able to 

raise the money she needs for her abortion, the need to find a way to pay for her abortion 

causes stress that can contribute to long-term, irreversible damage to overall health.  Fay-

LeBlanc Aff. ¶¶ 19-21; Mittal Aff. ¶ 24.  

DEFENDANT’S RESPONSE:  Objection.  This statement goes beyond Plaintiffs’ 

Expert Witness Designation and should be excluded from the summary judgment record.  

Estate of Smith v. Salvesen, 2016 ME 100, ¶ 15, 143 A.3d 780.  Without waiving the 

objection, the Department admits the allegations.   

PLAINTIFFS’ RESPONSE TO OBJECTION: Dr. Mittal was designated as an 

expert on “the impact of pregnancy on mental health” and Dr. Fay-LeBlanc was designated 

as an expert on “social determinants of health” (which includes stress). Their affidavit 

testimony does not go beyond those designations. Further, the Law Court has never required 
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that an expert’s designation detail every minute detail of opinion.  In Smith v. Salveson, cited 

by Defendant, an expert was not allowed to testify on the cause of a fall down stairs in a tort 

case, when he had only been designated as a liability expert to explain the stairs did not meet 

building code requirements.  2016 Me 100 ¶¶ 15-16, 143 A.3d 780.  The testimony of Dr. 

Fay-Leblanc and Dr. Mittal are not on an entirely new and different topic, as in Salveson. 

Defendant’s objection should be overruled, and the statement should be considered admitted.   

80. [153] Because it takes time to raise money for an abortion and associated 

expenses (e.g., travel), the lack of Medicaid coverage for abortion delays abortion care for 

some poor and low-income women, causing them to have the procedure performed later in 

pregnancy.  Henshaw ¶¶ 2, 9-12, 16; Deprez Aff. ¶¶ 38-39. 

DEFENDANT’S RESPONSE:  Qualified.  The record reflects that Plaintiffs’ poor 

and low-income abortion patients may be delayed but they receive abortion services, 

regardless of their inability to pay. See, e.g., Waning Dep. 46:1-49:25; 50:1-10; Coplon Dep. 

47:6-25; 48:1-8; PPNNE0169; Dept’s Resp. to PSMF ¶ 59, incorporated herein.  

PLAINTIFFS’ REPLY TO QUALIFICATION.  Denied/Objection. Plaintiffs 

object to Defendant’s qualification under Maine Rule of Civil Procedure 56(h)(3), because it 

fails to squarely address Plaintiffs’ statement of material fact, instead adding irrelevant 

material.  See Stanley v. Hancock County Com’rs, 2004 ME 157, ¶ 18, 864 A.2d 169. 

Defendant has admitted that Plaintiffs’ poor and low-income patients may be delayed in 

accessing abortion care because of the lack of Medicaid coverage, and all additional material 

should be disregarded. 

81. [155] Many of Plaintiffs’ MaineCare-eligible or -enrolled patients 

experience delays in obtaining an abortion because of difficulty coming up with the money to 
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pay for even a portion of the procedure.  MW_000257-81; Waning Aff. ¶¶ 17-20; Coplon 

Aff. ¶¶ 31-33; Gallagher Aff. ¶ 8. 

DEFENDANT’S RESPONSE:  Qualified.  The record reflects that Plaintiffs’ poor 

and low-income abortion patients may be delayed but they receive abortion services, 

regardless of their inability to pay. See, e.g., Waning Dep. 46:1-49:25; 50:1-10; Coplon Dep. 

47:6-25; 48:1-8; PPNNE0169; Dept’s Resp. to PSMF ¶ 59, incorporated herein.  

PLAINTIFFS’ REPLY TO QUALIFICATION.  Denied/Objection. Plaintiffs 

object to Defendant’s qualification under Maine Rule of Civil Procedure 56(h)(3), because it 

fails to squarely address Plaintiffs’ statement of material fact, instead adding irrelevant 

material.  See Stanley v. Hancock County Com’rs, 2004 ME 157, ¶ 18, 864 A.2d 169.  

Defendant admits that Plaintiffs’ poor and low-income patients may be delayed, and any 

additional statements should be disregarded.  

82. [156] For instance, by the time one of Maine Family Planning’s low-income 

patients was able to raise the funds for her abortion, the ultrasound showed that she was too 

far along in pregnancy to receive care at any of the publicly accessible clinics in Maine and 

she had to be referred out-of-state.  She asked Maine Family Planning if they could give her 

money towards the cost of gas.  The clinic tried to obtain additional private financial 

assistance towards her travel but were unsuccessful.  Coplon Aff. ¶ 31. 

DEFENDANT’S RESPONSE:  Qualified.  The primary reason this patient 

allegedly did not receive abortion services is because she was beyond the gestational limit for 

services that Maine Family Planning (or other Maine clinics) was able to provide. Plaintiffs 

have provided no documents to support these allegations.  

Furthermore, given the standard practice of Maine Family Planning and the other 
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Plaintiffs, this patient should have known that – had she arrived within the clinic’s 

gestational limit for services, she would have been provided with abortion services, 

regardless of her inability to pay. The record reflects that Maine Family Planning has turned 

women away who have arrived at the clinic without enough money for an abortion, but it 

only does so when there is enough time in their pregnancy where they could reschedule the 

appointment to take additional time to come up with funding. Coplon Dep. 47:8-25; 48:1-8; 

66:24-25; 67:1-12.  Maine Family Planning has never denied abortion services to women in 

particularly desperate circumstances who can’t pay. Coplon Dep. 64:18-25; 65:1-12; 66:24-

25; 67:1-12; 82:13-25; 83:1-14. See also, Dept’s Resp. to PSMF ¶ 59, incorporated herein. 

PLAINTIFFS’ REPLY TO QUALIFICATION. Denied/Objection. Plaintiffs 

object to Defendant’s qualification under Maine Rule of Civil Procedure 56(h)(3), because it 

fails to squarely address Plaintiffs’ statement of material fact, instead adding irrelevant 

material.  See Stanley v. Hancock County Com’rs,2004 ME 157, ¶ 18, 864 A.2d 169.  

Defendant has not, in fact, denied or qualified Plaintiffs’ statement—indeed, Defendant 

admits that Plaintiffs’ poor and low-income patients may be delayed in seeking abortion care.  

Defendant’s apparent belief that all poor and low-income Maine women know or should 

know about the availability of limited financial aid to cover some of the cost of abortion, and 

that there is somehow enough private financial aid to cover every woman who might ever 

show up at an abortion clinic without enough (or any) money to pay for the cost of an 

abortion, is not supported by the record (or common sense). But, it is an argument she is free 

to raise in her legal memorandum if she thinks it is relevant or persuasive.   

83. [157] Another Maine Family Planning patient was a young teen who came to 

the clinic with her mother. When the mother first called, she indicated that her daughter 
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would prefer to have a medication abortion.  However, they had to schedule her appointment 

for two weeks after the initial phone call in order to raise money for the procedure, and then 

were forced to reschedule the appointment because they still did not have enough money.  By 

the time they arrived at the clinic, the daughter was not only past the gestational age limit for 

a medication abortion—she was past the gestational age limit altogether for Maine Family 

Planning.  Coplon Aff. ¶ 32.  

DEFENDANT’S RESPONSE:  Objection.  This statement should be excluded from 

the summary judgment record because it is based upon inadmissible hearsay and is not the 

proper subject of expert witness testimony. Field & Murray, Maine Evidence, § 703.2 at399 

(2007 ed.) (an expert opinion does not become the vehicle to convey inadmissible hearsay).  

Without waiving the objection, the Department’s response to this statement is Qualified. The 

primary reason this patient allegedly did not receive abortion services is because she was 

beyond the gestational limit for services that Maine Family Planning was able to provide. 

Plaintiffs have provided no documents to support these allegations.  

Furthermore, given the standard practice of Maine Family Planning and the other 

Plaintiffs, this patient should have known that – had she arrived within the clinic’s 

gestational limit for services, she would have been provided with abortion services, 

regardless of her inability to pay. The record reflects that Maine Family Planning has turned 

women away who have arrived at the clinic without enough money for an abortion, but it 

only does so when there is enough time in their pregnancy where they could reschedule the 

appointment to take additional time to come up with funding. Coplon Dep. 47:8-25; 48:1-8; 

66:24-25; 67:1-12.  Maine Family Planning has never denied abortion services to women in 

particularly desperate circumstances who can’t pay. Coplon Dep. 64:18-25; 65:1-12; 66: 24-
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25; 67:1-12; 82:13-25; 83:1-14.  See also, Dept’s Resp. to PSMF ¶ 59, incorporated herein. 

PLAINTIFFS’ RESPONSE TO OBJECTION:  Expert witnesses may properly 

rely on hearsay in forming their opinions.  Field & Murray, Maine Evidence, § 703.2 at 398-

99 (2007 ed.); McLellan v. Morrison, 434 A.2d 28 (Me. 1981).  Coplon’s statement should 

therefore be considered at the stage of summary judgment, as it is offered to provide 

foundation and basis for her opinion. Defendant’s objection should be overruled, and the 

statement should be considered admitted. 

PLAINTIFFS’ REPLY TO QUALIFICATION: Denied. Defendant has not, in 

fact, qualified Plaintiffs’ statement—indeed, Defendant admits that Plaintiffs’ poor and low-

income patients may be delayed in seeking abortion care—and therefore Defendant’s 

statements should be disregarded.  Defendant’s apparent belief that all poor and low-income 

Maine women know or should know about the availability of limited financial aid to cover 

some of the cost of abortion, and that there is somehow enough private financial aid to cover 

every woman who might ever show up at an abortion clinic without enough (or any) money 

to pay for the cost of an abortion, is not supported by the record. 

84. [158] The challenges this mother faced trying to get her daughter to Maine 

Family Planning—raising the money, taking time off work and arranging for 

transportation—were exacerbated because of the delay: now, the only option for this teenager 

to avoid having a child she did not want to have was to somehow raise even more money to 

pay for a later (and thus more expensive) procedure, and hope that her mother could take an 

additional day off of work without losing her job and arrange round-trip transportation to a 

clinic an hour farther from her home.  Coplon Aff. ¶ 32.  

DEFENDANT’S RESPONSE:  Qualified.  The Department incorporates its 
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responses to PSMF ¶¶ 156-157 herein. 

PLAINTIFFS’ RESPONSE TO OBJECTION: Expert witnesses may properly rely 

on hearsay in forming their opinions.  Field & Murray, Maine Evidence, § 703.2 at 398-99 

(2007 ed.); McLellan v. Morrison, 434 A.2d 28 (Me. 1981). Ms. Coplon’s statement should 

therefore be considered at the stage of summary judgment, as it is offered to provide 

foundation and basis for her opinion. Defendant’s objection should be overruled, and the 

statement should be considered admitted.   

PLAINTIFFS’ REPLY TO QUALIFICATION: Denied. Defendant has not, in 

fact, qualified Plaintiffs’ statement—indeed, Defendant admits that Plaintiffs’ poor and low-

income patients may be delayed in seeking abortion care—and therefore Defendant’s 

statements should be disregarded.  Defendant’s apparent belief that all poor and low-income 

Maine women know or should know about the availability of limited financial aid to cover 

some of the cost of abortion, and that there is somehow enough private financial aid to cover 

every woman who might ever show up at an abortion clinic without enough (or any) money 

to pay for the cost of an abortion, is not supported by the record. 

85. [159] One Mabel Wadsworth patient lived about three hours from the clinic.  

She delayed her appointment numerous times to try to come up with the $125 she needed for 

her abortion plus the money for travel, until she was within just a day or two of the 

gestational age limit at the clinic and just barely able to receive the care she needed.  Waning 

Aff. ¶ 18. 

DEFENDANT’S RESPONSE:  Qualified.  The Department admits that Mabel 

Wadsworth provided this patient with abortion services, despite her financial situation.  See 

Dept’s Resp. to PSMF ¶ 59, incorporated herein.    
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PLAINTIFFS’ REPLY TO QUALIFICATION. Denied/Objection. Plaintiffs 

object to Defendant’s qualification under Maine Rule of Civil Procedure 56(h)(3), because it 

fails to squarely address Plaintiffs’ statement of material fact, instead adding irrelevant 

material. See Stanley v. Hancock County Com’rs, 2004 ME 157, ¶ 18, 864 A.2d 169.  The 

statement should be deemed admitted.  Dyer v. Dep’t of Transp., 2008 ME 106, ¶ 15, 951 

A.2d 821, 825–26 (“Failure to properly respond to a statement of material facts permits a 

court to deem admitted any statements not properly denied or controverted.”) (citing Stanley, 

2004 ME 157, ¶ 13, 864 A.2d at 174). 

Defendant has not provided a citation to any evidence in the record concerning what 

Maine women know or should know about the availability of financial assistance to offset 

some of the costs for some of Plaintiffs’ patients, and Defendant’s statements should, 

therefore, be disregarded.  Plaintiffs incorporate, by reference, their reply to Defendant’s 

Response to PSMF ¶ 59. 

86. [160] Another Mabel Wadsworth patient came to the clinic shortly before 

Christmas. She told the clinic staff that she had known for a while that she was pregnant and 

was hoping to have a medication abortion.  However, she had just started a new job and was 

waiting to save up enough paychecks in order to pay for the procedure; she was enrolled in 

MaineCare but understood that abortion was not covered.  By the time she got to Mabel, she 

was far beyond the gestational age limit for medication abortion, and outside of the clinic’s 

gestational age limit for suction abortion as well.  While she was ultimately able to get care at 

Planned Parenthood, she struggled to take additional time off work for the unexpected second 

trip and to find transportation to Portland.  Moreover, her procedure was far more expensive 

because of the delay, and because it was a two-day procedure (given the later stage of 
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pregnancy), she also had to raise money to pay for a hotel in Portland.  Waning Aff. ¶ 19.  

DEFENDANT’S RESPONSE:  Objection.  The Department objects to inclusion of 

these allegations in the summary judgment record because they were not previously produced 

by Mabel Wadsworth in response to discovery requests. Longley v. Knapp, 1998 ME 142, ¶ 

8, 713 A.2d 939 (trial court acted within bounds of discretion by excluding evidence which 

had not been provided in response to discovery requests, which prejudiced adverse party).  

Without waiving this objection, the Department’s response to ¶ 160 is qualified.  The 

primary reason this patient allegedly did not receive abortion services from Mabel 

Wadsworth because she was beyond the gestational limit for services that Mabel Wadsworth 

was able to provide. Mabel Wadsworth has provided no documents to support these 

allegations.  

Given the standard practice of Mabel Wadsworth and the other Plaintiffs, this patient 

should have known that – had she arrived within the clinic’s gestational limit for services, 

she would have been provided with abortion services, regardless of her inability to pay. The 

record reflects that Mabel Wadsworth has never denied abortion services for failure to come 

up with the money to pay for those services.  Waning Dep. 50:8-10 (“We always try to find a 

way to make it possible for the woman to have the services that she feels she needs in terms 

of abortion care despite her situation.”); 50:11-13; 61:25; 62:1-25; 63:1-8.  The Department 

admits that this patient was, apparently, ultimately able to receive abortion services, despite 

her financial issues. 

PLAINTIFFS’ RESPONSE TO OBJECTION:  Defendant fails to cite to any 

request for production or interrogatory requesting the information contained in Plaintiffs’ 

SMF 160 and supporting affidavits.  Plaintiffs are entitled to support their summary judgment 
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motion with affidavits, whether the affidavit addresses a topic that Defendant made the 

subject of discovery, or not.  See M.R. Civ.P. 56(a). 

PLAINTIFFS’ REPLY TO QUALIFICATION: Denied/Objection. Plaintiffs 

object to Defendant’s qualification under Maine Rule of Civil Procedure 56(h)(3), because it 

fails to squarely address Plaintiffs’ statement of material fact, instead adding irrelevant 

material. See Stanley v. Hancock County Com’rs, 2004 ME 157, ¶ 18, 864 A.2d 169.  

Defendant admits that Plaintiffs’ patient was unable to obtain abortion services, and 

Defendant’s additional statements should be disregarded. Defendant has not provided a 

citation to any evidence in the record concerning what Maine women know or should know 

about the availability of financial assistance to offset some of the costs for some of Plaintiffs’ 

patients, and Defendant’s statements on that topic should also be disregarded. 

87. [161] One Mabel Wadsworth patient was unable to work because of extreme 

morning sickness and could not come up with even $20 towards her abortion.  She kept 

rescheduling and canceling because of financial and transportation issues until she was right 

at the outer limit at which she could obtain an abortion at the Mabel Wadsworth clinic.  

There is no way she would have been able to come up with the money to travel to the clinic 

in southern Maine that provides abortion care at slightly later stages of pregnancy.  If Mabel 

Wadsworth had not written off the balance of the abortion cost, she almost certainly would 

have ended up carrying the pregnancy to term.  Even so, the delay caused her to remain ill for 

much longer than she would have had to if MaineCare covered the cost of her abortion.  

Waning Aff. ¶ 20. 

DEFENDANT’S RESPONSE:  Qualified.  In Ms. Waning’s opinion, this patient 

“almost certainly would have ended up carrying the pregnancy to term” if she did not receive 
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an abortion from Mabel Wadsworth. This statement should be excluded from the summary 

judgment record because the statement goes beyond Plaintiffs’ Expert Witness Designation 

(Ms. Waning was not designated as an expert). Estate of Smith v. Salvesen, 2016 ME 100, ¶ 

15, 143 A.3d 780. In addition, these are statements are hypothetical, and not statements of 

fact. The Department admits that the record reflects that Plaintiffs’ poor and low-income 

abortion patients receive abortion services, regardless of their inability to pay. See, e.g., 

Waning Dep. 46:1-49:25; 50:1-10; Dept’s Resp. to PSMF ¶ 59, incorporated herein.  Indeed, 

Mabel Wadsworth wrote off the costs of services for this patient and provided her with the 

abortion, and the record similarly reflects that a woman in very similar circumstances 

received abortion services.  Waning Aff. ¶ 20;  MW_000278.  

PLAINTIFFS’ RESPONSE TO OBJECTION: A lay witness, such as Ms. 

Waning, may give opinion testimony that is rationally based on the witness’s perception.  

M.R. Evid. 701.  

PLAINTIFFS’ REPLY TO QUALIFICATION: Denied/Objection. Plaintiffs 

object to Defendant’s qualification under Maine Rule of Civil Procedure 56(h)(3), because it 

fails to squarely address Plaintiffs’ statement of material fact, instead adding irrelevant 

material. See Stanley v. Hancock County Com’rs, 2004 ME 157, ¶ 18, 864 A.2d 169. The 

statement should be deemed admitted.  Dyer v. Dep’t of Transp., 2008 ME 106, ¶ 15, 951 

A.2d 821, 825–26 (“Failure to properly respond to a statement of material facts permits a 

court to deem admitted any statements not properly denied or controverted.”) (citing Stanley, 

2004 ME 157, ¶ 13, 864 A.2d at 174). 

88. [162] Because of the delays necessary to raise money for an abortion, a 

significant number of Plaintiffs’ MaineCare-eligible patients are pushed past the gestational 
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age at which medication abortion is available.  Waning Aff. ¶¶ 17, 19; Coplon Aff. ¶¶ 32-33; 

Gallagher Aff. ¶ 9; Henshaw Aff. ¶ 19. 

DEFENDANT’S RESPONSE:  Objection.  The Department objects to inclusion of 

these allegations in the summary judgment record because they were not previously produced 

by Mabel Wadsworth in response to discovery requests. Longley v. Knapp, 1998 ME 142, ¶ 

8, 713 A.2d 939 (trial court acted within bounds of discretion by excluding evidence which 

had not been provided in response to discovery requests, which prejudiced adverse party).  

Without waiving objection, the Department’s response to ¶ 162 is qualified.  There are no 

documents supporting ¶ 162.  Patients’ delay and alleged inability to obtain medication 

abortions are based at least in part on the Plaintiffs’ own policies. Plaintiffs’ standard practice 

is to provide abortion services to MaineCare eligible patients, regardless of their inability to 

pay. See Dept’s Resp. to PSMF ¶ 59, incorporated herein. 

PLAINTIFFS’ RESPONSE TO OBJECTION:  Defendant fails to cite to any 

request for production or interrogatory requesting the information contained in Plaintiffs’ 

SMF 162 and supporting affidavits.  Plaintiffs are entitled to support their summary judgment 

motion with affidavits, whether the affidavit addresses a topic that Defendant made the 

subject of discovery, or not.  See M.R. Civ.P. 56(a). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

PLAINTIFFS’ REPLY TO QUALIFICATION: Denied/Objection. Plaintiffs 

object to Defendant’s qualification under Maine Rule of Civil Procedure 56(h)(3), because it 

fails to squarely address Plaintiffs’ statement of material fact, instead adding irrelevant 

material. See Stanley v. Hancock County Com’rs, 2004 ME 157, ¶ 18, 864 A.2d 169.  

Moreover, Defendant has already admitted that Plaintiffs’ poor and low-income patients may 
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be delayed in accessing abortion care because of lack of Medicaid coverage.  The statement 

should be deemed admitted.  Dyer v. Dep’t of Transp., 2008 ME 106, ¶ 15, 951 A.2d 821, 

825–26 (“Failure to properly respond to a statement of material facts permits a court to deem 

admitted any statements not properly denied or controverted.”) (citing Stanley, 2004 ME 157, 

¶ 13, 864 A.2d at 174). 

89. [163] Because of the delays necessary to raise money for an abortion, some 

of Plaintiffs’ MaineCare-eligible patients are forced to experience pregnancy-related sickness 

for longer than they would have to if MaineCare covered their abortion.  Waning Aff. ¶ 20; 

Coplon Aff. ¶ 31; Gallagher Aff. ¶ 9. 

DEFENDANT’S RESPONSE:  Qualified.  As set forth in the Department’s 

responses to PSMF ¶¶ 156-162, incorporated herein, the delays (and thus prolonged 

pregnancy-related sickness) experienced by some of Plaintiffs’ patients are caused, at least in 

part, by Plaintiffs’ own policies, given that Plaintiffs do not deny abortion services regardless 

of inability to pay. There are no documents supporting ¶ 164. See Dept’s Resp. to PSMF ¶ 

59, incorporated herein. 

PLAINTIFFS’ REPLY TO QUALIFICATION: Denied/Objection. Plaintiffs 

object to Defendant’s qualification under Maine Rule of Civil Procedure 56(h)(3), because it 

fails to squarely address Plaintiffs’ statement of material fact, instead adding irrelevant 

material. See Stanley v. Hancock County Com’rs, 2004 ME 157, ¶ 18, 864 A.2d 169.  

Moreover, Defendant has already admitted that Plaintiffs’ poor and low-income patients may 

be delayed in accessing abortion care because of lack of Medicaid coverage.  The statement 

should be deemed admitted.  Dyer v. Dep’t of Transp., 2008 ME 106, ¶ 15, 951 A.2d 821, 

825–26 (“Failure to properly respond to a statement of material facts permits a court to deem 
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admitted any statements not properly denied or controverted.”) (citing Stanley, 2004 ME 157, 

¶ 13, 864 A.2d at 174). 

90. [164] Maine Family Planning has had patients who live in rural areas of the 

state and were forced to travel several hours to Augusta for a suction abortion—and pay for 

all of the attendant travel costs—because, by the time they raised enough money for the 

procedure, they were too far along in pregnancy to utilize Maine Family Planning’s 

telemedicine service for medication abortion. Coplon Aff. ¶ 33.   

DEFENDANT’S RESPONSE:  Objection.  The Department objects to inclusion of 

these allegations in the summary judgment record because they were not previously produced 

by Mabel Wadsworth in response to discovery requests. Longley v. Knapp, 1998 ME 142, ¶ 

8, 713 A.2d 939 (trial court acted within bounds of discretion by excluding evidence which 

had not been provided in response to discovery requests, which prejudiced adverse party).  

Without waiving objection, the Department’s response to ¶ 164 is qualified.  There are no 

documents supporting ¶ 164.  Patients’ delay and alleged inability to obtain medication 

abortions are based at least in part on the Plaintiffs’ own policies. Plaintiffs’ standard practice 

is to provide abortion services to MaineCare eligible patients, regardless of their inability to 

pay. See Dept’s Resp. to PSMF ¶ 59, incorporated herein. 

PLAINTIFFS’ RESPONSE TO OBJECTION:  Defendant fails to cite to any 

request for production or interrogatory requesting the information contained in Plaintiffs’ 

SMF 164 and supporting affidavits.  Plaintiffs are entitled to support their summary judgment 

motion with affidavits, whether the affidavit addresses a topic that Defendant made the 

subject of discovery, or not.  See M.R. Civ.P. 56(a). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 
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PLAINTIFFS’ REPLY TO QUALIFICATION: Denied/Objection. Plaintiffs 

object to Defendant’s qualification under Maine Rule of Civil Procedure 56(h)(3), because it 

fails to squarely address Plaintiffs’ statement of material fact, instead adding irrelevant 

material. See Stanley v. Hancock County Com’rs, 2004 ME 157, ¶ 18, 864 A.2d 169.  The 

statement should be deemed admitted.  Dyer v. Dep’t of Transp., 2008 ME 106, ¶ 15, 951 

A.2d 821, 825–26 (“Failure to properly respond to a statement of material facts permits a 

court to deem admitted any statements not properly denied or controverted.”) (citing Stanley, 

2004 ME 157, ¶ 13, 864 A.2d at 174). 

91. [165] Because of the delays necessary to raise money for an abortion, some 

of Plaintiffs’ MaineCare-eligible patients are pushed past the gestational age limit of the 

clinic nearest to their home, thereby forcing them to travel farther distances or out of state in 

order to obtain an abortion.  Coplon Aff. ¶¶ 32-33; Waning Aff. ¶ 19; Gallagher Aff. ¶ 9. 

DEENDANT’S RESPONSE:  Objection.  The Department objects to inclusion of 

these allegations in the summary judgment record because they were not previously produced 

by Mabel Wadsworth in response to discovery requests. Longley v. Knapp, 1998 ME 142, ¶ 

8, 713 A.2d 939 (trial court acted within bounds of discretion by excluding evidence which 

had not been provided in response to discovery requests, which prejudiced adverse party).  

Without waiving objection, the Department’s response to ¶ 165 is qualified.   

The primary reason patients may not receive abortion services from clinics nearest to 

their homes is because they are beyond the gestational limit for services that that clinic was 

able to provide. Given the standard practice of Plaintiffs, patients should have known that – 

had they arrived within the clinic’s gestational limit for services, they would have been 

provided with abortion services, regardless of their inability to pay. The record reflects that 
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Plaintiffs do not deny abortion services due to inability to pay. See Dept’s Resp. to PSMF ¶ 

59, incorporated herein.  

PLAINTIFFS’ RESPONSE TO OBJECTION:  Defendant fails to cite to any 

request for production or interrogatory requesting the information contained in Plaintiffs’ 

SMF 165 and supporting affidavits.  Plaintiffs are entitled to support their summary judgment 

motion with affidavits, whether the affidavit addresses a topic that Defendant made the 

subject of discovery, or not.  See M.R. Civ.P. 56(a). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

PLAINTIFFS’ REPLY TO QUALIFICATION: Denied/Objection. Plaintiffs 

object to Defendant’s qualification under Maine Rule of Civil Procedure 56(h)(3), because it 

fails to squarely address Plaintiffs’ statement of material fact, instead adding irrelevant 

material. See Stanley v. Hancock County Com’rs, 2004 ME 157, ¶ 18, 864 A.2d 169.  

Defendant has not, in fact, qualified Plaintiffs’ statement—indeed, Defendant admits that 

Plaintiffs’ poor and low-income patients may be delayed in seeking abortion care—and 

therefore Defendant’s statements should be disregarded.  Defendant’s apparent belief that all 

poor and low-income Maine women know or should know about the availability of limited 

financial aid to cover the cost of abortion, and that there is somehow enough private financial 

aid to cover every woman who might ever show up at an abortion clinic without enough (or 

any) money to pay for her abortion, is not supported by the record (or common sense). The 

statement should be deemed admitted.  Dyer v. Dep’t of Transp., 2008 ME 106, ¶ 15, 951 

A.2d 821, 825–26 (“Failure to properly respond to a statement of material facts permits a 

court to deem admitted any statements not properly denied or controverted.”) (citing Stanley, 

2004 ME 157, ¶ 13, 864 A.2d at 174). 
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92. [166] Because of the delays necessary to raise money for an abortion, some 

of PPNNE’s MaineCare-eligible patients are delayed past the gestational age-limit for a one-

day surgical procedure and their only option is to have a two-day procedure. Gallagher Aff. ¶ 

9. 

DEFENDANT’S RESPONSE:  Objection.  The Department objects to inclusion of 

these allegations in the summary judgment record because they were not previously produced 

by PPNNE in response to discovery requests. Longley v. Knapp, 1998 ME 142, ¶ 8, 713 A.2d 

939 (trial court acted within bounds of discretion by excluding evidence which had not been 

provided in response to discovery requests, which prejudiced adverse party).  Without 

waiving objection, the Department’s response to ¶ 166 is qualified.   

The primary reason patients may not receive a one day surgical procedure is because 

they delayed beyond the gestational limit for a one day procedure that that clinic was able to 

provide. Given the standard practice of PPNNE, patients should have known that – had they 

arrived within the clinic’s gestational limit for a one day surgical procedure, they would have 

been provided with those abortion services, regardless of their inability to pay, because 

PPPNNE does not deny abortion services due to inability to pay. See PPNNE0169 (“No one 

is turned away because of an inability to pay.”); Dept’s Resp. to PSMF ¶ 59, incorporated 

herein.  

PLAINTIFFS’ RESPONSE TO OBJECTION:  Defendant fails to cite to any 

request for production or interrogatory requesting the information contained in Plaintiffs’ 

SMF 166 and supporting affidavits.  Plaintiffs are entitled to support their summary judgment 

motion with affidavits, whether the affidavit addresses a topic that Defendant made the 

subject of discovery, or not.  See M.R. Civ.P. 56(a). 
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PLAINTIFFS’ REPLY TO QUALIFICATION: Denied/Objection. Plaintiffs 

object to Defendant’s qualification under Maine Rule of Civil Procedure 56(h)(3), because it 

fails to squarely address Plaintiffs’ statement of material fact, instead adding irrelevant 

material. See Stanley v. Hancock County Com’rs, 2004 ME 157, ¶ 18, 864 A.2d 169.  

Defendant has not, in fact, qualified Plaintiffs’ statement—indeed, Defendant admits that 

Plaintiffs’ poor and low-income patients may be delayed in seeking abortion care—and 

therefore Defendant’s statements should be disregarded.  Defendant’s apparent belief that all 

poor and low-income Maine women know or should know about the availability of limited 

financial aid to cover the cost of abortion, and that there is somehow enough private financial 

aid to cover every woman who might ever show up at an abortion clinic without enough (or 

any) money to pay for her abortion, is not supported by the record (or common sense). The 

statement should be deemed admitted.  Dyer v. Dep’t of Transp., 2008 ME 106, ¶ 15, 951 

A.2d 821, 825–26 (“Failure to properly respond to a statement of material facts permits a 

court to deem admitted any statements not properly denied or controverted.”) (citing Stanley, 

2004 ME 157, ¶ 13, 864 A.2d at 174). 

93. [167] MaineCare coverage for abortion would ensure that poor and low-

income women are not delayed in or prevented from receiving care because of the need to 

raise funds for their abortion and associated travel. Deprez Aff. ¶ 40; Waning Aff. ¶ 20; 

Coplon Aff. ¶ 38. 

DEFENDANT’S RESPONSE:  Objection.  The statement should be excluded from 

the summary judgment record because it is a hypothetical statement which is inconsistent 

with the deposition testimony.  Blue Star Corp. v. CKF Props., LLC, 2009 ME 101, ¶ 31, 980 

A.2d 1270; Zip Lube, Inc. v. Coastal Savings Bank, 1998 ME 81, ¶ 10, 709 A. 2d 733, 735. 
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The Department denies that poor and low-income women are prevented from receiving 

abortion services; the record does not support this allegation. See Dept’s Resp. to PSMF ¶ 59, 

incorporated herein.  Without waiving objection, the Department’s response to ¶ 167 is 

qualified.  Id.   

PLAINTIFFS’ RESPONSE TO OBJECTION:  Defendant fails to cite any 

allegedly contradictory deposition testimony. Defendant’s objection should be overruled, and 

the statement should be considered admitted. 

PLAINTIFFS’ REPLY TO DENIAL/QUALIFICATION: Denied. Plaintiffs 

object to Defendant’s denial and/or qualification under Maine Rule of Civil Procedure 

56(h)(3), because it fails to squarely address Plaintiffs’ statement of material fact, instead 

adding irrelevant material, see Stanley v. Hancock County Com’rs, 2004 ME 157, ¶ 18, 864 

A.2d 169, and because Defendant did not properly support her denial or qualification with 

record citations relevant to the proposition for which they were cited, see Doyle v. Dep’t Of 

Human Servs., 2003 ME 61, ¶ 10, 824 A.2d 48, 52.  Moreover, Defendant has already 

admitted that Plaintiffs’ poor and low-income patients may be delayed in accessing abortion 

care because of the lack of Medicaid coverage.  Having failed to properly explain or support 

her denial or qualification, Defendant has admitted to the entire statement of fact.  Stanley v. 

Hancock Cty Comm’rs, 2004 ME 157, ¶ 18. See also Plaintiffs’ Reply to Defendant’s 

Response to PSMF ¶ 59, incorporated herein.  

94. [168] Even if a poor or low-income woman is able to raise the money 

necessary to obtain an abortion in the absence of Medicaid coverage, she often has to make 

sacrifices to do so.  Deprez Aff. ¶¶ 36, 39; Henshaw Aff. ¶ 16; Fay-LeBlanc Aff. ¶ 21; 

Coplon Aff. ¶¶ 27-30; Waning Aff. ¶ 22; Gallagher Aff. ¶ 7; MW_000079-000255; 
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MW_000257-81; Plaintiff Maine Family Planning’s First Amended and Supp. Resp. to Def’s 

First Set of Interrogatories ¶10. 

DEFENDANT’S RESPONSE:  Objection.  The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class).  Low income men and women who are not eligible for MaineCare coverage 

may be required to make sacrifices in order to pay for medical care.  Without waiving 

objection, ¶ 168 is admitted.   

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”).  Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

95. [169] The sacrifices that a woman must make to raise the funds necessary for 

abortion may harm herself and her family. Deprez Aff. ¶¶ 36, 39; Henshaw Aff. ¶ 16; Fay-

LeBlanc Aff. ¶ 21; Coplon Aff. ¶¶ 27-30; Waning Aff. ¶ 22; Gallagher Aff. ¶ 7; 

MW_000079-000255; MW_000257-81; Plaintiff Maine Family Planning’s First Amended 
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and Supp. Resp. to Def’s First Set of Interrogatories ¶10. 

DEFENDANT’S RESPONSE:  Objection.  The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class).  Low income men and women who are not eligible for MaineCare coverage 

may be required to make sacrifices in order to pay for medical care.  Without waiving 

objection, the Department’s response to ¶ 169 is qualified.   

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

PLAINTIFFS’ REPLY TO QUALIFICATION.  Denied. Defendant has not 

supported her qualification with any citation to record evidence. To the extent that Defendant 

qualifies the portion of the statement of material facts that has not been admitted, Defendant 

must support that qualification with citations to the record.  M.R. Civ.P 56(h)(2); Stanley v. 

Hancock Cty Comm’rs, 2004 ME 157, ¶ 18.  Having failed to explain or support her 
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qualification, Defendant has admitted to the entire statement of fact.  Stanley v. Hancock Cty 

Comm’rs, 2004 ME 157, ¶ 18. 

96. [170] The sacrifices Plaintiffs’ patients make in order to pay for their 

abortion care include not paying rent or utilities, and risking eviction or living without basic 

necessities like heat or electricity.  Deprez Aff. ¶¶ 36, 39; Coplon Aff. ¶ 27; Waning Aff. ¶ 

22; Gallagher Aff. ¶ 7; Fay-LeBlanc Aff. ¶ 21; Maine Family Planning’s First Am. and Supp. 

Resp. to Def’s First Set of Interrogatories ¶10; MW_000079, MW_000081, MW_000083-84, 

MW_000090-91, MW_000093, MW_000096, MW_000098, MW_000100-01, MW_000104-

07, MW_000112-17, MW_000120-21, MW_000124-25, MW_000127, MW_000129, 

MW_000131, MW_000133-35, MW_000137-38, MW_000140, MW_000144-45, 

MW_000148- MW_000150; MW_000154, MW_000156, MW_000159, MW_000161-64, 

MW_000166-67, MW_000171-74, MW_000178, MW_000178, MW_000180, MW_000182, 

MW_000184-87, MW_000191-93, MW_000195, MW_000197, MW_000199, MW_000200, 

MW_000204-05, MW_000209, MW_000211-12, MW_000214-16, MW_000218, 

MW_000220-22, MW_000224-25, MW_000229, MW_000232. 

DEFENDANT’S RESPONSE:  Objection.  The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class).  Low income men and women who are not eligible for MaineCare coverage 
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may be required to make sacrifices in order to pay for medical care.  Without waiving 

objection, the Department’s response to ¶ 170 is admitted.   

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

97. [171] The sacrifices Plaintiffs’ patients make in order to pay for their 

abortion care include not paying other bills (such as for a car, cell phone, internet, or other 

medical care), and/or risking defaulting on a loan. Deprez Aff. ¶¶ 36; Waning Aff. ¶ 22; 

MW_000090, MW_000098, MW_000100-01, MW_000120, MW_000133, MW_000139, 

MW_000151-54, MW_000158, MW_000162, MW_000165, MW_000168-70, MW_000175, 

MW_000177, MW_000179, MW_000181, MW_000183, MW_000184, MW_000187, 

MW_000189, MW_000194, MW_000198, MW_000201, MW_000203, MW_000213, 

MW_000217-18, MW_000220, MW_000228, MW_000230-31. 

DEFENDANT’S RESPONSE:  Objection.  The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 
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protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class).  Low income men and women who are not eligible for MaineCare coverage 

may be required to make sacrifices in order to pay for medical care.   Without waiving 

objection, the Department’s response to ¶ 171 is admitted.   

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

98. [172] The sacrifices Plaintiffs’ patients make in order to pay for their 

abortion care include reducing food budgets for themselves and their families.  Deprez Aff. 

¶¶ 36, 39; Coplon Aff. ¶¶ 27-28; Waning Aff. ¶ 22; Gallagher Aff. ¶ 7; Fay-LeBlanc Aff. ¶ 

21; MW_000079, MW_000082-84, MW_000101, MW_000103, MW_000115, 

MW_000123, MW_000126-27, MW_000132-33, MW_000141, MW_000155-56, 

MW_000160, MW_000176, MW_000182, MW_000184, MW_000188, MW_000196, 

MW_000202, MW_000207, MW_000209-10, MW_000215, MW_000220, MW_000222-23, 

MW_000227. 

DEFENDANT’S RESPONSE:  Objection.  The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 
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an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class).  Low income men and women who are not eligible for MaineCare coverage 

may be required to make sacrifices in order to pay for medical care.   Without waiving 

objection, the Department’s response to ¶ 172 is admitted.   

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

99. [173] The sacrifices Plaintiffs’ patients make in order to pay for their 

abortion care include not buying essentials for the family, like shoes for their kids.  Deprez 

Aff. ¶¶ 36, 39; MW_000087. 

DEFENDANT’S RESPONSE:  Objection.  The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 
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suspect class).  Low income men and women who are not eligible for MaineCare coverage 

may be required to make sacrifices in order to pay for medical care.   Without waiving 

objection, the Department’s response to ¶ 173 is admitted.   

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

100. [174] The sacrifices Plaintiffs’ patients make in order to pay for their 

abortion care include not paying tuition bills or student loan payments, and thereby 

jeopardizing their educational goals and their prospects for escaping poverty.  Deprez Aff. ¶ 

35; MW_000118, MW_0000157, MW_000219.   

DEFENDANT’S RESPONSE:  Objection.  The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class).  Low income men and women who are not eligible for MaineCare coverage 

may be required to make sacrifices in order to pay for medical care.   Without waiving 
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objection, the Department’s response to ¶ 174 is admitted.   

PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

101. [175] The sacrifices Plaintiffs’ patients make in order to pay for their 

abortion care include selling belongings like furniture, laptops, phones, or cars.  Coplon Aff. 

¶¶ 27-28; Waning Aff. ¶ 22; Gallagher Aff. ¶ 7; Plaintiff Maine Family Planning’s First Am. 

and Supp. Resp. to Def’s First Set of Interrogatories ¶10; MW_000204, MW_000219, 

MW_000243. 

DEFENDANT’S RESPONSE:  Objection.  The Department objects because this 

assertion is not material to the question of the constitutionality of the MaineCare regulation 

based on equal protection/due process grounds.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 

A.3d 718 (disagreement on disputed facts that are immaterial to constitutional challenge not 

an impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this 

Court has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class).  Low income men and women who are not eligible for MaineCare coverage 

may be required to make sacrifices in order to pay for medical care.   Without waiving 

objection, the Department’s response to ¶ 175 is admitted.   
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PLAINTIFFS’ RESPONSE TO OBJECTION.  Lack of materiality is not a proper 

objection to a statement of material fact in a summary judgment pleading.  M.R. Civ.P. 56 

Advisory Committee Note – April 2, 2007 (“In instances where parties admit certain facts 

but argue that those facts are not material because they do not affect the outcome of the 

motion, they should raise their arguments with respect to materiality in their memoranda of 

law rather than in their statements of material facts.”). Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

102. [176] The sacrifices Plaintiffs’ patients make in order to pay for their 

abortion care include borrowing money using costly “payday” loans, which impose 

exorbitant interest and fees that poor people cannot afford.  Deprez Aff. ¶¶ 36, 39; Fay-

LeBlanc Aff. ¶ 22; Coplon Aff. ¶ 27.  

DEFENDANT’S RESPONSE:  Objection.  The Department objects to inclusion of 

these allegations in the summary judgment record because they were not previously produced 

in response to discovery requests.  Longley v. Knapp, 1998 ME 142, ¶ 8, 713 A.2d 939 (trial 

court acted within bounds of discretion by excluding evidence which had not been provided 

in response to discovery requests, which prejudiced adverse party).  Plaintiffs provided no 

documents to support these allegations. This statement should also be excluded from the 

summary judgment record because the purported expert witness testimony goes beyond 

Plaintiffs’ Expert Witness Designation. Estate of Smith v. Salvesen, 2016 ME 100, ¶ 15, 143 

A.3d 780.  Without waiving these objections, the allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION:  Defendant fails to cite to any 

request for production or interrogatory requesting the information contained in Plaintiffs’ 

SMF 176 and supporting affidavits.  Plaintiffs are entitled to support their summary judgment 
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motion with affidavits, whether the affidavit addresses a topic that Defendant made the 

subject of discovery, or not.  See M.R. Civ.P. 56(a). Furthermore, Plaintiffs designated Dr. 

Fay-LeBlanc as an expert on “the effect of lack of insurance coverage on poor and low-

income individuals’ ability to access health care;” designated Ms. Coplon as an expert in the 

“effect of ban on MaineCare coverage for abortion on poor and low-income women in 

Maine” and the “experiences of poor and low-income women struggling to afford the cost of 

abortion services in Maine;” and designated Dr. Deprez as an expert in “economic barriers to 

abortion access.” This statement is well within each of these designations. The Law Court 

has never required that an expert’s designation detail every minute detail of opinion. In Smith 

v. Salveson, cited by Defendant, an expert was not allowed to testify on the cause of a fall 

down stairs in a tort case, when he had only been designated as a liability expert to explain 

the stairs did not meet building code requirements.  2016 Me 100 ¶¶ 15-16, 143 A.3d 780.  

The testimony is not on an entirely new and different topic, as in Salveson. Defendant’s 

objection should be overruled, and the statement should be considered admitted. 

103. [177] Other strategies that Plaintiffs’ patients employ to try to raise money 

for their abortion include collecting and redeeming recyclables, selling gift cards at below 

face value, or holding a garage sale and asking friends and family to donate items to sell.  

Coplon Aff. ¶¶ 27-28; Waning Aff. ¶ 22. 

DEFENDANT’S RESPONSE:  Objection.  The Department objects to inclusion of 

these allegations in the summary judgment record because they were not previously produced 

in response to discovery requests.  Longley v. Knapp, 1998 ME 142, ¶ 8, 713 A.2d 939 (trial 

court acted within bounds of discretion by excluding evidence which had not been provided 

in response to discovery requests, which prejudiced adverse party).  Plaintiffs provided no 
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documents to support these allegations. This statement should also be excluded from the 

summary judgment record because the purported expert witness testimony goes beyond 

Plaintiffs’ Expert Witness Designation. Estate of Smith v. Salvesen, 2016 ME 100, ¶ 15, 143 

A.3d 780.  Without waiving these objections, the allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION:  Defendant fails to cite to any 

request for production or interrogatory requesting the information contained in Plaintiffs’ 

SMF 177 and supporting affidavits.  Plaintiffs are entitled to support their summary judgment 

motion with affidavits, whether the affidavit addresses a topic that Defendant made the 

subject of discovery, or not.  See M.R. Civ.P. 56(a). Furthermore, Plaintiffs designated Dr. 

Fay-LeBlanc as an expert on “the effect of lack of insurance coverage on poor and low-

income individuals’ ability to access health care;” designated Ms. Coplon as an expert in the 

“effect of ban on MaineCare coverage for abortion on poor and low-income women in 

Maine” and the “experiences of poor and low-income women struggling to afford the cost of 

abortion services in Maine;” and designated Dr. Deprez as an expert in “economic barriers to 

abortion access.” This statement is well within each of these designations. The Law Court 

has never required that an expert’s designation detail every minute detail of opinion. In Smith 

v. Salveson, cited by Defendant, an expert was not allowed to testify on the cause of a fall 

down stairs in a tort case, when he had only been designated as a liability expert to explain 

the stairs did not meet building code requirements.  2016 Me 100 ¶¶ 15-16, 143 A.3d 780.  

The testimony is not on an entirely new and different topic, as in Salveson.  Defendant’s 

objection should be overruled, and the statement should be considered admitted.    

104. [178] The stigma associated with abortion further narrows the options 

available to a poor or low-income woman who needs to raise money for her abortion. Deprez 
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Aff. ¶ 37. 

DEFENDANT’S RESPONSE:  Objection.  This statement should be excluded from 

the summary judgment record because the purported expert witness testimony goes beyond 

Plaintiffs’ Expert Witness Designation. Estate of Smith v. Salvesen, 2016 ME 100, ¶ 15, 143 

A.3d 780.  The Department objects to inclusion of these allegations in the summary judgment 

record because they were not previously produced in response to discovery requests.   

Longley v. Knapp, 1998 ME 142, ¶ 8, 713 A.2d 939 (trial court acted within bounds of 

discretion by excluding evidence which had not been provided in response to discovery 

requests, which prejudiced adverse party).  Plaintiffs provided no documents to support these 

allegations. This fact is also immaterial to the disposition of the Defendant’s motion for 

summary judgment.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 A.3d 718 (disagreement on 

disputed facts that are immaterial to constitutional challenge not an impediment to summary 

judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this Court has never held that 

financial need alone identifies a suspect class for purposes of equal protection analysis.”); 

Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a suspect class).  Without 

waiving these objections, the allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION:  Defendant fails to cite to any 

request for production or interrogatory requesting the information contained in Plaintiffs’ 

SMF 178 and supporting affidavits.  Plaintiffs are entitled to support their summary judgment 

motion with affidavits, whether the affidavit addresses a topic that Defendant made the 

subject of discovery, or not.  See M.R. Civ.P. 56(a). Furthermore, Plaintiffs designated Dr. 

Deprez as an expert in “economic barriers to abortion access.” This statement is well within 

this designation. The Law Court has never required that an expert’s designation detail every 
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minute detail of opinion. In Smith v. Salveson, cited by Defendant, an expert was not allowed 

to testify on the cause of a fall down stairs in a tort case, when he had only been designated 

as a liability expert to explain the stairs did not meet building code requirements.  2016 Me 

100 ¶¶ 15-16, 143 A.3d 780.  The testimony is not on an entirely new and different topic, as 

in Salveson. Finally, lack of materiality is not a proper objection to a statement of material 

fact in a summary judgment pleading.  M.R. Civ.P. 56 Advisory Committee Note – April 2, 

2007 (“In instances where parties admit certain facts but argue that those facts are not 

material because they do not affect the outcome of the motion, they should raise their 

arguments with respect to materiality in their memoranda of law rather than in their 

statements of material facts.”).  Defendant’s objection should be overruled, and the statement 

should be considered admitted.   

105. [180] When a patient is forced to disclose the fact of her abortion to a family 

member, sexual partner or other in order to raise funds for the procedure or obtain a ride to 

the abortion clinic, in some cases, it will jeopardize her safety.  Fay-LeBlanc Aff. ¶ 21.     

DEFENDANT’S RESPONSE:  Objection.  This statement should be excluded from 

the summary judgment record because the purported expert witness testimony goes beyond 

Plaintiffs’ Expert Witness Designation. Estate of Smith v. Salvesen, 2016 ME 100, ¶ 15, 143 

A.3d 780.  The Department objects to inclusion of these allegations in the summary judgment 

record because they were not previously produced in response to discovery requests.   

Longley v. Knapp, 1998 ME 142, ¶ 8, 713 A.2d 939 (trial court acted within bounds of 

discretion by excluding evidence which had not been provided in response to discovery 

requests, which prejudiced adverse party).  Plaintiffs provided no documents to support these 

allegations. This fact is also immaterial to the disposition of the Defendant’s motion for 
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summary judgment.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 A.3d 718 (disagreement on 

disputed facts that are immaterial to constitutional challenge not an impediment to summary 

judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this Court has never held that 

financial need alone identifies a suspect class for purposes of equal protection analysis.”); 

Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a suspect class).  Without 

waiving these objections, the allegations are admitted. 

PLAINTIFFS’ RESPONSE TO OBJECTION: Defendant fails to cite to any 

request for production or interrogatory requesting the information contained in Plaintiffs’ 

SMF 180 and supporting affidavits.  Plaintiffs are entitled to support their summary judgment 

motion with affidavits, whether the affidavit addresses a topic that Defendant made the 

subject of discovery, or not.  See M.R. Civ.P. 56(a).  Furthermore, Plaintiffs designated Dr. 

Fay-LeBlanc as an expert in the “effect of lack of insurance coverage on poor and low-

income individuals’ ability to access health care,” which is precisely the subject of this 

statement. One of the effects of a lack of insurance coverage for abortion is that patients are, 

in some cases, forced to disclose the facts of their pregnancy to people who would not 

otherwise need to know private and personal medical information. The Law Court has never 

required that an expert’s designation detail every minute detail of opinion.  In Smith v. 

Salveson, cited by Defendant, an expert was not allowed to testify on the cause of a fall down 

stairs in a tort case, when he had only been designated as a liability expert to explain the 

stairs did not meet building code requirements.  2016 Me 100 ¶¶ 15-16, 143 A.3d 780.  The 

testimony is not on an entirely new and different topic, as in Salveson.   Finally, lack of 

materiality is not a proper objection to a statement of material fact in a summary judgment 

pleading.  M.R. Civ.P. 56 Advisory Committee Note – April 2, 2007 (“In instances where 
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parties admit certain facts but argue that those facts are not material because they do not 

affect the outcome of the motion, they should raise their arguments with respect to 

materiality in their memoranda of law rather than in their statements of material facts.”). The 

objection should be overruled, and the statement should be considered admitted. 

106. [183] In addition to being harmful, and in some cases, dangerous, not paying 

rent, forgoing food, and borrowing money in order to raise funds to pay for an abortion are 

all likely to increase the woman’s level of stress. Fay-LeBlanc Aff. ¶ 23. 

DEFENDANT’S RESPONSE:  Objection.  This statement should be excluded from 

the summary judgment record because the purported expert witness testimony goes beyond 

Plaintiffs’ Expert Witness Designation  This fact is also immaterial to the disposition of the 

Defendant’s motion for summary.   Doe I v. Williams, 2013 ME 24, ¶ 78, 61 A.3d 718 

(disagreement on disputed facts that are immaterial to constitutional challenge not an 

impediment to summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this Court 

has never held that financial need alone identifies a suspect class for purposes of equal 

protection analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a 

suspect class). Without waiving the objections, the Defendant admits this statement. 

PLAINTIFFS’ RESPONSE TO OBJECTION: Plaintiffs designated Dr. Fay-

LeBlanc as an expert in the “effect of lack of insurance coverage on poor and low-income 

individuals’ ability to access health care,” which is precisely the subject of this statement. 

The Law Court has never required that an expert’s designation detail every minute detail of 

opinion.  In Smith v. Salveson, cited by Defendant, an expert was not allowed to testify on the 

cause of a fall down stairs in a tort case, when he had only been designated as a liability 

expert to explain the stairs did not meet building code requirements.  2016 Me 100 ¶¶ 15-16, 
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143 A.3d 780.  The testimony is not on an entirely new and different topic, as in Salveson.   

In addition, lack of materiality is not a proper objection to a statement of material fact in a 

summary judgment pleading.  M.R. Civ.P. 56 Advisory Committee Note – April 2, 2007 (“In 

instances where parties admit certain facts but argue that those facts are not material because 

they do not affect the outcome of the motion, they should raise their arguments with respect 

to materiality in their memoranda of law rather than in their statements of material facts.”). 

The objection should be overruled, and the statement should be considered admitted. 

107. [184] MaineCare coverage for abortion would mitigate the painful and 

dangerous sacrifices required to obtain this needed care. Deprez Aff. ¶ 40; Coplon Aff. ¶¶ 24, 

27, 29, 32, 38. 

DEFENDANT’S RESPONSE:  Objection.  This statement should be excluded from 

the summary judgment record because the purported expert witness testimony: 1) is not 

based upon experience in the State of Maine,  E.M. Nason, Inc. v. Land-Ho Development, 

403 A, 2d 1173 (Me. 1979) ; 2)  the statement goes beyond Plaintiffs’ Expert Witness 

Designation, Estate of Smith v. Salvesen, 2016 ME 100, ¶ 15, 143 A.3d 780; and 3) the 

statement is not the proper subject of expert testimony. Without waiving the objections, the 

Defendant admits this statement. 

PLAINTIFFS’ RESPONSE TO OBJECTION:  Dr. Deprez was designated as an 

expert in “the importance of abortion access for poor and low-income women;” Ms. Coplon 

was designated as an expert in the “experiences of poor and low-income women struggling to 

afford the cost of abortion services in Maine.” These are the subjects of this statement. The 

Law Court has never required that an expert’s designation detail every minute detail of 

opinion.  In Smith v. Salveson, cited by Defendant, an expert was not allowed to testify on the 
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cause of a fall down stairs in a tort case, when he had only been designated as a liability 

expert to explain the stairs did not meet building code requirements.  2016 Me 100 ¶¶ 15-16, 

143 A.3d 780.  The testimony is not on an entirely new and different topic, as in Salveson.    

Furthermore, Plaintiffs’ experts are highly qualified to give their opinions.  In E.M. 

Nason, Inc., a forty-year old case cited by Defendant, the Law Court affirmed a trial court’s 

decision that a road construction expert with experience solely in Massachusetts was not 

qualified to give an opinion on how long it would take to build a road in Maine, and the 

reasonable cost for building a road, as he had no knowledge of the conditions of the ground 

in Central Maine, or local trade practices.  E.M. Nason, Inc., v. Land-Ho Development, 403 

A.2d at 1180.  Ms. Coplon and Dr. Deprez, the two experts cited here, both live in Maine, 

work in Maine, and formed their expert opinion based primarily, if not exclusively, on 

experiences in Maine. The objection should be overruled, and the statement should be 

considered admitted. 

MaineCare-Eligible Patients Are Prevented From Obtaining Abortion Care 

 The Department objects to this sub-heading title because, as set forth in detail in 

various responses herein, MaineCare-eligible women are not “prevented from obtaining 

abortion care.” 

PLAINTIFFS’ RESPONSE TO OBJECTION: General Objections to Statements 

of Material Fact are not permitted. See M.R. Civ. P. 56(h)(2).  

108. [185] In the absence of Medicaid coverage, the cost of an abortion is 

prohibitive for many poor and low-income women, preventing them from obtaining an 

abortion altogether.  Henshaw Aff. ¶¶ 2–3, 10–13.   
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DEFENDANT’S RESPONSE:  Objection.  This statement should be excluded from 

the summary judgment record because the purported expert witness testimony: 1) is not 

based upon experience in the State of Maine, E.M. Nason, Inc. v. Land-Ho Development, 403 

A, 2d 1173 (Me. 1979);  2) the statement goes beyond Plaintiffs’ Expert Witness 

Designation; and it is inconsistent with prior deposition testimony. Blue Star Corp. v. CKF 

Props., LLC, 2009 ME 101, ¶ 31, 980 A.2d 1270;  Zip Lube, Inc. v. Coastal Savings Bank, 

1998 ME 81, ¶ 10, 709 A. 2d 733, 735. Without waiving the objections, the Defendant denies 

this statement.  See Dept’s Resp. to PSMF ¶ 59, incorporated herein. 

PLAINTIFFS’ RESPONSE TO OBJECTION:  Plaintiffs’ experts are highly 

qualified to give their opinions.  In E.M. Nason, Inc., a forty-year old case cited by 

Defendant, the Law Court affirmed a trial court’s decision that a road construction expert 

with experience solely in Massachusetts was not qualified to give an opinion on how long it 

would take to build a road in Maine, and the reasonable cost for building a road, as he had no 

knowledge of the conditions of the ground in Central Maine, or local trade practices.  E.M. 

Nason, Inc., v. Land-Ho Development, 403 A.2d at 1180.  Dr. Henshaw is not providing an 

opinion on this kind of purely local question.  To the extent Defendant chooses to argue that 

rates of unintended pregnancies and abortions in low-income versus high-income women 

varies significantly from state to state, or that a highly credentialed sociologist must work 

from an office in the State of Maine in order to understand data relating to Maine, such an 

argument would at most go to the weight of Dr. Henshaw’s testimony, not his qualifications 

as an expert or the admissibility of his opinion.  Such an argument is irrelevant for purposes 

of summary judgment.  See Emerson v. Sweet, 432 A.2d 784, 784 (Me. 1981) (“Because of 

the form of evidence properly before a court on a motion for summary judgment, evidentiary 
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inferences based on credibility or weight are impermissible.”) (citing 10 C. Wright & A. 

Miller, Federal Practice & Procedure s 2726 (1973)).   

Dr. Henshaw was designated as an expert in “how the denial of Medicaid coverage 

for abortion impacts timing and rates,” which is precisely the subject of this statement. The 

Law Court has never required that an expert’s designation detail every minute detail of 

opinion.  In Smith v. Salveson, cited by Defendant, an expert was not allowed to testify on the 

cause of a fall down stairs in a tort case, when he had only been designated as a liability 

expert to explain the stairs did not meet building code requirements.  2016 Me 100 ¶¶ 15-16, 

143 A.3d 780.  The testimony is not on an entirely new and different topic, as in Salveson.  

Defendant does not cite any allegedly contradictory deposition testimony. Defendant’s 

objections should be overruled, and the statement should be considered admitted. 

PLAINTIFFS’ REPLY TO DENIAL: Denied.  Plaintiffs incorporate, by reference, 

their reply to Defendant’s Response to PSMF ¶ 59. 

109. [186] Studies show that 18–37% of Medicaid-eligible women who carried 

their pregnancies to term would have had an abortion instead if Medicaid coverage had been 

available.  Henshaw Aff. ¶¶13-14. 

DEFENDANT’S RESPONSE:  Objection.  This statement should be excluded from 

the summary judgment record because the purported expert witness testimony: 1) is not 

based upon experience in the State of Maine, E.M. Nason, Inc. v. Land-Ho Development, 403 

A, 2d 1173 (Me. 1979); 2) the statement goes beyond Plaintiffs’ Expert Witness Designation; 

and 3) it is inconsistent with prior deposition testimony. Blue Star Corp. v. CKF Props., LLC, 

2009 ME 101, ¶ 31, 980 A.2d 1270;  Zip Lube, Inc. v. Coastal Savings Bank, 1998 ME 81, ¶ 
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10, 709 A. 2d 733, 735. Without waiving the objections, the Defendant denies this statement. 

See Dept’s Resp. to PSMF ¶ 59, incorporated herein. 

PLAINTIFFS’ RESPONSE TO OBJECTION:  Plaintiffs’ experts are highly 

qualified to give their opinions.  In E.M. Nason, Inc., a forty-year old case cited by 

Defendant, the Law Court affirmed a trial court’s decision that a road construction expert 

with experience solely in Massachusetts was not qualified to give an opinion on how long it 

would take to build a road in Maine, and the reasonable cost for building a road, as he had no 

knowledge of the conditions of the ground in Central Maine, or local trade practices.  E.M. 

Nason, Inc., v. Land-Ho Development, 403 A.2d at 1180.  Dr. Henshaw is not providing an 

opinion on this kind of purely local question.  To the extent Defendant chooses to argue that 

rates of unintended pregnancies and abortions in low-income versus high-income women 

varies significantly from state to state, or that a highly credentialed sociologist must work 

from an office in the State of Maine in order to understand data relating to Maine, such an 

argument would at most go to the weight of Dr. Henshaw’s testimony, not his qualifications 

as an expert or the admissibility of his opinion. 

Dr. Henshaw was designated as an expert in “how the denial of Medicaid coverage 

for abortion impacts timing and rates,” which is precisely the subject of this statement. The 

Law Court has never required that an expert’s designation detail every minute detail of 

opinion.  In Smith v. Salveson, cited by Defendant, an expert was not allowed to testify on the 

cause of a fall down stairs in a tort case, when he had only been designated as a liability 

expert to explain the stairs did not meet building code requirements.  2016 Me 100 ¶¶ 15-16, 

143 A.3d 780.  The testimony is not on an entirely new and different topic, as in Salveson.  
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Defendant does not cite any allegedly contradictory deposition testimony. Defendant’s 

objections should be overruled, and the statement should be considered admitted. 

PLAINTIFFS’ REPLY TO DENIAL: Denied.  Plaintiffs incorporate, by reference, 

their reply to Defendant’s Response to PSMF ¶ 59. 

110. [187] The absence of MaineCare coverage prevents some women in Maine 

from getting an abortion.  Waning Aff. ¶ 23; Coplon Aff. ¶¶ 4, 24, 35-37; Gallagher Aff. ¶ 9; 

Deprez Aff. ¶¶ 38, 39.   

DEFENDANT’S RESPONSE:  Objection.  This statement should be excluded from 

the summary judgment record because the purported expert witness testimony: 1) is not 

based upon experience in the State of Maine, E.M. Nason, Inc. v. Land-Ho Development, 403 

A, 2d 1173 (Me. 1979); 2) the statement goes beyond Plaintiffs’ Expert Witness Designation; 

and 3) it is inconsistent with prior deposition testimony. Blue Star Corp. v. CKF Props., LLC, 

2009 ME 101, ¶ 31, 980 A.2d 1270;  Zip Lube, Inc. v. Coastal Savings Bank, 1998 ME 81, ¶ 

10, 709 A. 2d 733, 735. Without waiving the objections, the Defendant denies this statement. 

See Dept’s Resp. to PSMF ¶ 59, incorporated herein. 

PLAINTIFFS’ RESPONSE TO OBJECTION: Dr. Deprez was designated as an 

expert in “the importance of abortion access for poor and low-income women;” Ms. Coplon 

was designated as an expert in the “experiences of poor and low-income women struggling to 

afford the cost of abortion services in Maine.” These are the subjects of this statement. The 

Law Court has never required that an expert’s designation detail every minute detail of 

opinion.  In Smith v. Salveson, cited by Defendant, an expert was not allowed to testify on the 

cause of a fall down stairs in a tort case, when he had only been designated as a liability 

expert to explain the stairs did not meet building code requirements.  2016 Me 100 ¶¶ 15-16, 
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143 A.3d 780.  The testimony is not on an entirely new and different topic, as in Salveson.    

Plaintiffs’ experts are highly qualified to give their opinions.  In E.M. Nason, Inc., a 

forty-year old case cited by Defendant, the Law Court affirmed a trial court’s decision that a 

road construction expert with experience solely in Massachusetts was not qualified to give an 

opinion on how long it would take to build a road in Maine, and the reasonable cost for 

building a road, as he had no knowledge of the conditions of the ground in Central Maine, or 

local trade practices.  E.M. Nason, Inc., v. Land-Ho Development, 403 A.2d at 1180.  Ms. 

Coplon and Dr. Deprez, the two experts cited here, both live in Maine, work in Maine, and 

formed their opinion based primarily, if not exclusively, on experiences in Maine.   

Neither Ms. Waning’s nor Ms. Gallagher’s affidavit testimony is expert testimony or 

a statement of law. Both Ms. Waning and Ms. Gallagher testified based on their personal 

experience and observations as employees at Plaintiffs PPNNE and Mabel Wadsworth, 

respectively, and their testimony is therefore rationally based lay opinion testimony.  See 

M.R. Evid. 701. The objections should be overruled, and the statement should be considered 

admitted. 

PLAINTIFFS’ REPLY TO DENIAL: Denied.  Plaintiffs incorporate, by reference, 

their reply to Defendant’s Response to PSMF ¶ 59. 

111. [188] Plaintiffs regularly get calls from and perform ultrasounds for women 

who are past the clinic’s gestational age limit but delayed calling or coming in for their 

appointment until they could raise funds for the procedure.  Waning Aff. ¶ 23; Coplon Aff. 

¶¶ 31-32; Gallagher Aff. ¶ 9. 

DEFENDANT’S RESPONSE:  Qualified.  In these scenarios, the primary reason 

patients allegedly do not receive abortion services is because they are beyond the gestational 
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limit for services that Plaintiffs’ clinics are able to provide. Plaintiffs have provided no 

documents to support these allegations.   

Furthermore, given the Plaintiffs’ standard practice, patients should have known that 

– had they arrived within the clinic’s gestational limit for services, they would have been 

provided with abortion services, regardless of their inability to pay. For example, the record 

reflects that Maine Family Planning has turned women away who have arrived at the clinic 

without enough money for an abortion, but it only does so when there is enough time in their 

pregnancy where they could reschedule the appointment to take additional time to come up 

with funding. Coplon Dep. 47:8-25; 48:1-8; 66:24-25; 67:1-12.  Maine Family Planning has 

never denied abortion services to women in particularly desperate circumstances who can’t 

pay. Coplon Dep. 64:18-25; 65:1-12; 66:24-25; 67:1-12; 82:13-25; 83:1-14.  See also, Dept’s 

Resp. to PSMF ¶ 59, incorporated herein. 

PLAINTIFFS’ REPLY TO QUALIFICATION:  Denied. Defendant has not, in 

fact, qualified Plaintiffs’ statement—indeed, Defendant admits that Plaintiffs’ poor and low-

income patients may be delayed in seeking abortion care—and therefore Defendant’s 

statements should be disregarded.  Defendant’s apparent belief that all poor and low-income 

Maine women know or should know about the availability of limited financial aid to cover 

some of the cost of abortion, and that there is somehow enough private financial aid to cover 

every woman who might ever show up at an abortion clinic without enough (or any) money 

to pay for the cost of her abortion, is not supported by the record. The statement should be 

deemed admitted.  Stanley v. Hancock Cty Comm’rs, 2004 ME 157, ¶ 18. 

112. [189] Some of Plaintiffs’ patients never show up for their appointments 

because they do not have the money for their abortion.  Coplon Aff. ¶¶ 35-36. 
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DEFENDANT’S RESPONSE:  Objection.  This statement should be excluded from 

the summary judgment record because the purported expert witness testimony is not properly 

admissible pursuant to M. R. Evid. 702 because: 1) the reason patients do not show up for 

their appointments is not the proper subject of expert witness testimony; and 2) the statement 

lacks proper foundation for the proffered opinion that the reason some patients never show 

up for their appointments is because they do not have money for the abortion. In order for 

expert testimony to be admissible, it must meet a threshold level of reliability.  Tolliver v. 

Department of Transp., 2008 ME 83, 948 1223, ¶ 29 (quoting Searles v. Fleetwood Homes of 

Pa., Inc., 2005 ME 94, ¶ 22, 878 A.2d 509).  If the expert’s methodology or science is 

unreliable, then the expert’s opinion has no probative value.  Tolliver v. Department of 

Transp. at ¶ 29.  To the extent the statement suggests that women are being denied abortion 

services due to lack of funds, the statement should be excluded from the summary judgment 

record because from the summary judgment record because it is inconsistent with the 

deposition testimony.  Blue Star Corp. v. CKF Props., LLC, 2009 ME 101, ¶ 31, 980 A.2d 

1270;  Zip Lube, Inc. v. Coastal Savings Bank, 1998 ME 81, ¶ 10, 709 A. 2d 733, 735.     

Without waiving the objections, the Defendant denies this statement.  See, e.g., 

Coplon Dep. 47:8-25; 48:1-8; 66:24-25; 67:1-12; PPNNE0161-0169(If women are unable to 

pay for abortion services, Plaintiffs still provide abortion services.); Waning Dep. 47:6-25; 

48:1-12; 50:5-13; 62:1-25; 63:1-6 (Plaintiffs have not identified any instance in which 

abortion services were denied to a woman seeking an abortion due to lack of money).   

PLAINTIFFS’ RESPONSE TO OBJECTION: Ms. Coplon is both an expert 

witness, who is qualified to testify as to her opinion on the topics in which she was 

designated, including “the experiences of poor and low-income women struggling to afford 
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the cost of abortion services in Maine, as well as a fact witness, who is qualified to testify 

based on personal knowledge concerning the patients at Maine Family Planning, where she 

serves as Director of Abortion Services. Defendant’s citations to the record do not support 

her denial.  See Doyle v. Dep’t Of Human Servs., 2003 ME 61, ¶ 10, 824 A.2d 48, 52 

(holding party failed to comply with Rule 56(h)(2) when she “did not properly support many 

of her denials and qualifications with record citations relevant to the proposition for which 

they were cited.”).  Defendant’s objection should be overruled, and the statement should be 

considered admitted.  

113. [190] MaineCare coverage for abortion would significantly alleviate the 

financial burden on poor and low-income women seeking abortion care, making it far less 

likely that these women will be prevented from accessing care. Deprez Aff. ¶ 40; Coplon Aff. 

¶ 38. 

DEFENDANT’S RESPONSE:  Objection.  This statement should be excluded from 

the summary judgment record because the purported expert witness testimony is not properly 

admissible pursuant to M.R.Evid.702 because: 1) the reason patients do not show up for their 

appointments is not the proper subject of expert witness testimony; and 2) the statement lacks 

proper foundation for the proffered opinion that the reason some patients never show up for 

their appointments is because they do not have money for the abortion  In order for expert 

testimony to be admissible, it must meet a threshold level of reliability.  Tolliver v. 

Department of Transp., 2008 ME 83, 948 1223, ¶ 29 (quoting Searles v. Fleetwood Homes of 

Pa., Inc., 2005 ME 94, ¶ 22, 878 A.2d 509).  If the expert’s methodology or science is 

unreliable, then the expert’s opinion has no probative value.  Tolliver v. Department of 

Transp. At ¶ 29.  To the extent the statement suggests that women are being denied abortion 
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services due to lack of funds, the statement should be excluded from the summary judgment 

record because from the summary judgment record because it is inconsistent with the 

deposition testimony.  Blue Star Corp. v. CKF Props., LLC, 2009 ME 101, ¶ 31, 980 A.2d 

1270;  Zip Lube, Inc. v. Coastal Savings Bank, 1998 ME 81, ¶ 10, 709 A. 2d 733, 735. 

Without waiving the objections, the Defendant denies this statement.  See, Dept’s Resp. to 

PSMF ¶ 59, incorporated herein. 

PLAINTIFFS’ RESPONSE TO OBJECTION: Defendant has not cited any 

evidence, or produced any expert witness, that would support her challenging the 

methodology of Dr. Deprez or Ms. Coplon, or the reliability of their testimony. Instead, she 

has merely cited to cases that stand for the proposition that, had the Defendant identified any 

experts, and had those experts successfully undercut the basis for Plaintiffs’ experts’ 

opinions, then Plaintiffs’ experts’ opinions would be inadmissible.   

PLAINTIFFS’ REPLY TO DENIAL: Denied.  Plaintiffs incorporate, by reference, 

their reply to Defendant’s Response to PSMF ¶ 59. 

THE IMPACT OF DELAYED OR DENIED ABORTIONS ON WOMEN’S LIVES 

General Objection to ¶¶ 191-254 and the heading for this section.  Defendant 

objects to ¶¶ 191-254 on the grounds that the statements are immaterial to the constitutional 

challenge before the Court.  Doe I v. Williams, 2013 ME 24, ¶ 78, 61 A.3d 718 (disagreement 

on disputed facts that are immaterial to constitutional challenge not an impediment to 

summary judgment); Maher v. Roe, 432 U.S. 464, 471 (1977) (“…this Court has never held 

that financial need alone identifies a suspect class for purposes of equal protection 

analysis.”); Norris v. State, 541 A.2d 926, 929 (Me. 1988) (indigency not a suspect class).  

There are numerous medical conditions and/or medical needs affecting men and women 
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which are not covered by MaineCare or other state programs which may be exacerbated if 

not promptly treated.  Moreover, ¶¶ 191-254 and the heading for this section presume that 

low income women are denied access to abortions, a fact that is not supported by the 

summary judgment record.   

PLAINTIFFS’ RESPONSE TO OBJECTION: General Objections to Statements 

of Material Fact are not permitted. See M.R. Civ. P. 56(h)(2). Lack of materiality is not a 

proper objection to a statement of material fact in a summary judgment pleading.  M.R. 

Civ.P. 56 Advisory Committee Note – April 2, 2007 (“In instances where parties admit 

certain facts but argue that those facts are not material because they do not affect the outcome 

of the motion, they should raise their arguments with respect to materiality in their 

memoranda of law rather than in their statements of material facts.”). 

114. [191] All pregnant women need medical care.  Ralston Aff. ¶ 2. 

DEFENDANT’S RESPONSE:  Admitted.  The Department notes that pregnant 

women within the income standards are a mandatory categorically needy eligibility class 

under federal Medicaid law; in other words, the scope of their coverage and services under 

MaineCare is required by federal law. See 42 U.S.C. § 1396a(a)(10)(A)(i)(III); 42 C.F.R. § 

435.116(b) (“The agency must provide Medicaid to pregnant women…”) and (d).  

PLAINTIFFS’ REPLY TO ADMISSION:  Objection.  Additional information is 

not permitted with admissions. See M.R. Civ. P. 56(h)(2) (“Each such statement shall begin 

with the designation “Admitted,” “Denied,” or “Qualified” (and, in the case of an 

admission, shall end with such designation).”).  

115. [192] If a pregnant woman is continuing the pregnancy, she needs care 

during the pre-natal period, delivery, and post-partum period.  Ralston Aff. ¶ 2. 
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DEFENDANT’S RESPONSE:   Admitted.  The Department notes that pregnant 

women within the income standards are a mandatory categorically needy eligibility class 

under federal Medicaid law; in other words, the scope of their coverage and services under 

MaineCare is required by federal law. See 42 U.S.C. § 1396a(a)(10)(A)(i)(III); 42 C.F.R. § 

435.116(b) (“The agency must provide Medicaid to pregnant women…”) and (d). 

PLAINTIFFS’ REPLY TO ADMISSION: Objection. Additional information is 

not permitted with admissions. See M.R. Civ. P. 56(h)(2) (“Each such statement shall begin 

with the designation “Admitted,” “Denied,” or “Qualified” (and, in the case of an 

admission, shall end with such designation).”). 

116. [195] A first-trimester abortion is about ten times safer than continuing a 

pregnancy to term. Ralston Aff. ¶ 41. 

DEFENDANT’S RESPONSE:  Objection.  This statement should be excluded from 

the summary judgment record because the purported expert witness testimony goes beyond 

Plaintiffs’ Expert Witness Designation. Estate of Smith v. Salvesen, 2016 ME 100, ¶ 15, 143 

A.3d 780.  Without waiving the objection, this statement is admitted.   

PLAINTIFFS’ RESPONSE TO OBJECTION: Dr. Ralston, a board certified 

obstetrician/gynecologist specializing in maternal and fetal medicine who, in addition to his 

medical degree, holds a Master’s Degree in Public Health, was designated as an expert in 

“the physiological effects of pregnancy,” and that subject includes the dangers of those 

effects as well as the relative dangers of procedures to treat those effects, including abortion. 

The Law Court has never required that an expert’s designation detail every minute detail of 

opinion.  In Smith v. Salveson, cited by Defendant, an expert was not allowed to testify on the 

cause of a fall down stairs in a tort case, when he had only been designated as a liability 

A248



177 
 

expert to explain the stairs did not meet building code requirements.  2016 Me 100 ¶¶ 15-16, 

143 A.3d 780.  The testimony is not on an entirely new and different topic, as in Salveson. 

Defendant’s objection should be overruled, and the statement should be considered admitted. 

117. [196] Given the profound impact that even an uncomplicated pregnancy can 

have on a healthy woman, a woman who decides to have an abortion is necessarily making a 

decision that protects her health.  Ralston Aff. ¶¶ 3, 10–19. 

DEFENDANT’S RESPONSE:  Objection.  This statement should be excluded from 

the summary judgment record because the purported expert witness testimony goes beyond 

Plaintiffs’ Expert Witness Designation. Estate of Smith v. Salvesen, 2016 ME 100, ¶ 15, 143 

A.3d 780.  Without waiving the objection, this statement is admitted.   

PLAINTIFF’S RESPONSE TO OBJECTION: Dr. Ralston, a board certified 

obstetrician/gynecologist specializing in maternal and fetal medicine who, in addition to his 

medical degree, holds a Master’s Degree in Public Health, was designated as an expert in the 

“availability of abortion as a necessary component of pregnancy care”—precisely the subject 

of this statement. The Law Court has never required that an expert’s designation detail every 

minute detail of opinion. In Smith v. Salveson, cited by Defendant, an expert was not allowed 

to testify on the cause of a fall down stairs in a tort case, when he had only been designated 

as a liability expert to explain the stairs did not meet building code requirements.  2016 Me 

100 ¶¶ 15-16, 143 A.3d 780.  The testimony is not on an entirely new and different topic, as 

in Salveson. The objection should be overruled, and the statement should be considered 

admitted. 

118. [197] In addition, the dangerous stress that even the most medically 

uncomplicated pregnancy creates is medical justification enough for a woman to decide it is 
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in her best medical interest to obtain an abortion. Fay-LeBlanc Aff. ¶ 30. 

DEFENDANT’S RESPONSE:  Objection.  This statement should be excluded from 

the summary judgment record because the purported expert witness testimony goes beyond 

Plaintiffs’ Expert Witness Designation. Estate of Smith v. Salvesen, 2016 ME 100, ¶ 15, 143 

A.3d 780.  Without waiving the objection, this statement is admitted.   

PLAINTIFFS’ RESPONSE TO OBJECTION: Dr. Fay-LeBlanc was designated as 

an expert in “social determinants of health” and in “the wide range of social, medical, and 

environmental factors physicians consider when providing medical care.” Those factors 

include stress, which is one of the most significant social determinants of health for people 

living in poverty. The Law Court has never required that an expert’s designation detail every 

minute detail of opinion. In Smith v. Salveson, cited by Defendant, an expert was not allowed 

to testify on the cause of a fall down stairs in a tort case, when he had only been designated 

as a liability expert to explain the stairs did not meet building code requirements.  2016 Me 

100 ¶¶ 15-16, 143 A.3d 780.  The testimony is not on an entirely new and different topic, as 

in Salveson. The objection should be overruled, and the statement should be considered 

admitted. 

119. [199] There is no clinical justification for drawing a line between “elective” 

and “medically necessary” abortions in light of the profound health impact and stress caused 

by even the most medically uncomplicated pregnancy.  Fay-Leblanc Aff. ¶ 30; Ralston Aff. 

¶¶ 2-4, 10- 20, 43-44, 46; Mittal Aff. ¶¶ 3, 46. 

DEFENDANT’S RESPONSE:  Objection.  This statement should be excluded from 

the summary judgment record because the purported expert witness testimony goes beyond 

Plaintiffs’ Expert Witness Designation (as to witnesses Fay-Leblanc and Mittal). Estate of 
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Smith v. Salvesen, 2016 ME 100, ¶ 15, 143 A.3d 780.  Moreover, not all medical services 

that might be viewed as “medically necessary” are covered by MaineCare or Maine’s state-

funded programs; indeed, there is no statute or regulation that requires states to provide all 

“medically necessary services.” See Alexander v. Choate, 105 S. Ct. 712, 721 (1985) 

(“Medicaid programs do not guarantee that each recipient will receive that level of health 

care precisely tailored to his or her particular needs…The Act gives the States substantial 

discretion to choose the proper mix of amount, scope, and duration limitations on coverage, 

as long as care and services are provided in “the best interests of the recipients.”); 42 C.F.R.§ 

440.230 (sufficiency of amount, duration and scope of Medicaid services).  The following is 

a list of certain services that MaineCare does not cover, or that are covered in limited 

circumstances/with restrictions (this list is not comprehensive)6: 

a. Organ transplants - Sec. 90, Appendix A; 
b. Dental - Sec. 25 (including - orthodontic services, limited to 

members under 21 years old, Sec. 25.04; dentures, Sec. 25.04-3); 
c. Vision services, contact lenses, frames, orthotic therapy – Sec. 

75.03-1; 
d. Adult in-patient psychiatric - Sec. 46.03-2; 
e. Sterilization and hysterectomies – Sec. 90.05-2(B); 
f. Infertility treatments - Sec. 90.05-2(G); 
g. Gastric bypass - Sec. 90.05-1(B)(2); 
h. Chiropractic services - Sec. 15.06, 15.07-2; 
i. Out of state services - Sec. 90.05-1(A)(1); Ch. I, Sec. 1.14-2; 
j. Durable medical equipment - Sec. 60.05; 
k. Cochlear implants - Sec. 90.05-2(D); 
l. Speech and hearing services - Sec. 109.05(B), Sec. 109.04; 
m. Private duty nursing services - Sec. 96.02-4, 96.03, 96.05; 
n. Pharmacy - Sec. 80.06: 

x Non-FDA approved drugs; 
x Experimental drugs; 
x Fertility drugs; 
x Nutritional support products when the member is able 

to eat conventional foods; 

                                                           
6 Unless otherwise noted, all citations in this paragraph are to sections in the 10-144 C.M.R. Ch. 101, 
the MaineCare Benefits Manual, Ch. II (Specific Policies by Service). 
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x Drugs to treat sexual or erectile dysfunction. 
o. Restraints – Sec. 60.05-11(B); 
p. Services that are primarily custodial, social/recreational, 

academic/educational, vocational – Ch. I, Sec. 1.05-5. 
 
Without waiving the objections, this statement is admitted.   

PLAINTIFFS’ RESPONSE TO OBJECTION: Dr. Fay-LeBlanc was designated as 

an expert in “social determinants of health” and in “the wide range of social, medical, and 

environmental factors physicians consider when providing medical care.” Those factors 

include stress, which is one of the most significant social determinants of health for people 

living in poverty. Dr. Mittal was designated as an expert in “the impact of pregnancy on 

mental health” and the “circumstances in which a desired abortion is reasonably necessary 

for a woman’s mental health and well-being.” One of the potential effects of pregnancy on 

mental health is that it causes dangerous levels of stress; this would in turn constitute a 

circumstance in which a desired abortion is reasonably necessary for a woman’s mental 

health and well-being. The Law Court has never required that an expert’s designation detail 

every minute detail of opinion. In Smith v. Salveson, cited by Defendant, an expert was not 

allowed to testify on the cause of a fall down stairs in a tort case, when he had only been 

designated as a liability expert to explain the stairs did not meet building code requirements.  

2016 Me 100 ¶¶ 15-16, 143 A.3d 780.  The testimony is not on an entirely new and different 

topic, as in Salveson.  Defendant’s supplementary material must be disregarded, because it 

does not directly address the statement of fact, that here is no clinical justification for 

drawing a line between “elective” and “medically necessary” abortions in light of the 

profound health impact and stress caused by even the most medically uncomplicated 

pregnancy.  M.R. Civ.P 56(h)(2); Stanley v. Hancock Cty Comm’rs, 2004 ME 157, ¶ 18.  

Instead, the qualification addresses a completely different subject—whether and under what 
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circumstances MaineCare covers other medical procedures.  Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

120. [210] A policy that forces healthy women to carry a pregnancy to term—and 

thereby risk these serious complications—rather than having a wanted abortion puts 

women’s health at risk.  Ralston Aff. ¶ 20. 

DEFENDANT’S RESPONSE:  Objection.  This statement should be excluded from 

the summary judgment record because the purported expert witness testimony is not properly 

admissible pursuant to M.R.Evid.702: 1) it is not the proper subject of expert witness 

testimony; and 2) the statement lacks proper foundation for the proffered opinion that 

Maine’s policy forces healthy women to carry a pregnancy to term.  In order for expert 

testimony to be admissible, it must meet a threshold level of reliability.  Tolliver v. 

Department of Transp., 2008 ME 83, 948 1223, ¶ 29 (quoting Searles v. Fleetwood Homes of 

Pa., Inc., 2005 ME 94, ¶ 22, 878 A.2d 509).  If the expert’s methodology or science is 

unreliable, then the expert’s opinion has no probative value.  Tolliver v. Department of 

Transp. At ¶ 29.  To the extent the statement suggests that women are forced to carry a 

pregnancy to term, due to lack of State funds for abortion services, the statement should be 

excluded from the summary judgment record because it is inconsistent with the deposition 

testimony.  Blue Star Corp. v. CKF Props., LLC, 2009 ME 101, ¶ 31, 980 A.2d 1270; Zip 

Lube, Inc. v. Coastal Savings Bank, 1998 ME 81, ¶ 10, 709 A. 2d 733, 735.  Furthermore, 

pregnant women within the income standards are a mandatory categorically needy eligibility 

class under federal Medicaid law; in other words, the scope of their coverage and services 

under MaineCare is required by federal law. See 42 U.S.C. § 1396a(a)(10)(A)(i)(III); 42 

C.F.R. § 435.116(b) (“The agency must provide Medicaid to pregnant women…”) and (d).  
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The Department further objects because as set forth in Dept’s Resp. to PSMF ¶ 150, 

Plaintiffs produced no evidence reflecting their allegation that women are “forced to continue 

pregnancies against their will” by the MaineCare abortion restriction. 

Without waiving the objections, the Defendant denies this statement. See Dept’s 

Resp. to PSMF ¶ 59, incorporated herein. 

PLAINTIFFS’ RESPONSE TO OBJECTION:  Dr. Ralston, a board certified 

obstetrician/gynecologist specializing in maternal and fetal medicine who, in addition to his 

medical degree, holds a Master’s Degree in Public Health, was designated as an expert in 

“the physiological effects of pregnancy”—a subject that includes the dangers of those effects 

as well as the relative dangers of procedures to treat those effects, including abortion—and as 

an expert in the “availability of abortion as a necessary component of pregnancy care.”  

These topics cover precisely the subject matter of this statement.  Defendant has not cited any 

evidence, or produced any expert witness, that would support her challenging the 

methodology of Dr. Ralston, or the reliability of his testimony. Instead, she has merely cited 

to cases that stand for the proposition that, had the Defendant identified any experts, and had 

those experts successfully undercut the basis for Plaintiffs’ Expert’s opinion, then Plaintiffs’ 

expert’s opinions might be inadmissible.   

PLAINTIFFS’ REPLY TO DENIAL: Denied.  Plaintiffs incorporate, by reference, 

their reply to Defendant’s Response to PSMF ¶ 59.   

121. [212] Because certain pre-existing medical conditions may worsen during 

pregnancy and the disease progression may be irreversible, it is important that women have 

the option to terminate the pregnancy before progressing to a more severe health state.  

Ralston Aff. ¶¶ 21–38. 
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DEFENDANT’S RESPONSE:  Objection.  This statement should be excluded from 

the summary judgment record because the purported expert witness testimony goes beyond 

Plaintiffs’ Expert Witness Designation. Estate of Smith v. Salvesen, 2016 ME 100, ¶ 15, 143 

A.3d 780.  Moreover, not all medical services that might be viewed as “medically necessary” 

are covered by MaineCare or Maine’s state-funded programs; indeed, there is no statute or 

regulation that requires states to provide all “medically necessary services.” See Alexander v. 

Choate, 105 S. Ct. 712, 721 (1985) (“Medicaid programs do not guarantee that each recipient 

will receive that level of health care precisely tailored to his or her particular needs…The Act 

gives the States substantial discretion to choose the proper mix of amount, scope, and 

duration limitations on coverage, as long as care and services are provided in “the best 

interests of the recipients.”); 42 C.F.R.440.230 (sufficiency of amount, duration and scope of 

Medicaid services).  Without waiving the objections, this statement is admitted.   

PLAINTIFFS’ RESPONSE TO OBJECTION: Dr. Ralston, a board certified 

obstetrician/gynecologist specializing in maternal and fetal medicine who, in addition to his 

medical degree, holds a Master’s Degree in Public Health, was designated as an expert in the 

“preexisting conditions that are exacerbated by pregnancy”—precisely the subject of this 

statement. The Law Court has never required that an expert’s designation detail every minute 

detail of opinion. In Smith v. Salveson, cited by Defendant, an expert was not allowed to 

testify on the cause of a fall down stairs in a tort case, when he had only been designated as a 

liability expert to explain the stairs did not meet building code requirements.  2016 Me 100 

¶¶ 15-16, 143 A.3d 780.  The testimony is not on an entirely new and different topic, as in 

Salveson.  Defendant’s supplementary material must be disregarded, because it does not 

directly address the statement of fact, that here is no clinical justification for drawing a line 
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between “elective” and “medically necessary” abortions in light of the profound health 

impact and stress caused by even the most medically uncomplicated pregnancy.  M.R. Civ.P 

56(h)(2); Stanley v. Hancock Cty Comm’rs, 2004 ME 157, ¶ 18.  Instead, the qualification 

addresses a completely different subject—whether and under what circumstances MaineCare 

covers other medical procedures.  The objection should be overruled, and the statement 

should be considered admitted. 

122. [239] Abortion can mitigate or prevent a recurrence of a mental health 

disorder.  Mittal Aff. ¶¶ 3, 37–42, 45. 

DEFENDANT’S RESPONSE:  Qualified.  This statement should be excluded from 

the summary judgment record because the purported expert witness testimony goes beyond 

Plaintiffs’ Expert Witness Designation. Estate of Smith v. Salvesen, 2016 ME 100, ¶ 15, 143 

A.3d 780.  Without waiving objection, this statement is admitted.   

PLAINTIFFS’ RESPONSE TO OBJECTION: Dr. Mittal, a board certified 

psychiatrist specializing in the care of patients with both mental health disorders and other 

conditions, was designated as an expert in the “the impact of pregnancy on mental health” 

and  

“circumstances in which a desired abortion is reasonably necessary for a woman’s mental 

health and well-being”—precisely the subject of this statement. The Law Court has never 

required that an expert’s designation detail every minute detail of opinion. In Smith v. 

Salveson, cited by Defendant, an expert was not allowed to testify on the cause of a fall down 

stairs in a tort case, when he had only been designated as a liability expert to explain the 

stairs did not meet building code requirements.  2016 Me 100 ¶¶ 15-16, 143 A.3d 780.  The 

testimony is not on an entirely new and different topic, as in Salveson.  The objection should 
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be overruled, and the statement should be considered admitted. 

123. [243] A woman who is prevented from obtaining a desired abortion—

regardless of whether she has a history of mental illness—will likely experience 

psychological and emotional distress as a result.  Mittal Aff. ¶ 37.  

DEFENDANT’S RESPONSE:  Objection.  This is a hypothetical statement and not 

supported by the record. Low income women in Maine are able to access abortion services 

through Plaintiffs, regardless of their inability to pay.  Without waiving objections, this 

statement is admitted.   

PLAINTIFFS’ RESPONSE TO OBJECTION: Defendant’s objection contains no 

citation to any evidence in the record, or any rule of law, and it should therefore be excluded. 

The psychological and emotional distress that the lack of abortion care coverage causes 

women is not hypothetical in any way.  Defendant’s objection should be overruled, and the 

statement should be considered admitted. 

124. [244] A woman who is delayed in obtaining a desired abortion—regardless 

of whether she has a history of mental illness—will likely experience psychological and 

emotional distress as a result.  Mittal Aff. ¶ 37. 

DEFENDANT’S RESPONSE:  Objection.  This is a hypothetical statement and not 

supported by the record. Low income women in Maine are able to access abortion services 

through Plaintiffs, regardless of their inability to pay.   Without waiving the objections, this 

statement is admitted.   

PLAINTIFFS’ RESPONSE TO OBJECTION: Defendant’s objection contains no 

citation to any evidence in the record, or any rule of law, and it should therefore be excluded. 

The psychological and emotional distress that the lack of abortion care coverage causes 
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women is not hypothetical in any way.  Defendant’s objection should be overruled, and the 

statement should be considered admitted. 

125. [245] A woman who decides to end her pregnancy after learning that the 

fetus has a developmental malformation or is at high risk of developing a debilitating 

condition is likely to experience particular psychological and emotional distress if she is 

delayed in or prevented from obtaining the abortion she seeks, regardless of whether she has 

a history of mental illness.  Mittal Aff. ¶ 37.    

DEFENDANT’S RESPONSE:  Objection.  This is a hypothetical statement and not 

supported by the record. Low income women in Maine are able to access abortion services 

through Plaintiffs, regardless of their inability to pay.   Without waiving objection, this 

statement is admitted.   

PLAINTIFFS’ RESPONSE TO OBJECTION: Defendant’s objection contains no 

citation to any evidence in the record, or any rule of law, and it should therefore be excluded. 

The psychological and emotional distress that the lack of abortion care coverage causes 

women is not hypothetical in any way.  Defendant’s objection should be overruled, and the 

statement should be considered admitted. 

126. [246] Being forced to continue a pregnancy to term against one’s wishes can 

have a ripple effect on the rest of the woman’s life, as well as that of her family. Deprez Aff. 

¶ 32.  

DEFENDANT’S RESPONSE:  Objection.  This is a hypothetical statement and not 

supported by the record. Low income women in Maine are able to access abortion services 

through Plaintiffs, regardless of their inability to pay.   Without waiving objection, the 
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Department’s response to this statement is qualified.  See Dept’s Resp. to PSMF ¶ 59, 

incorporated herein.  

PLAINTIFFS’ RESPONSE TO OBJECTION: Defendant’s objection contains no 

citation to any evidence in the record, or any rule of law, and it should therefore be excluded. 

The psychological and emotional distress that the lack of abortion care coverage causes 

women is not hypothetical in any way. Defendant’s objection should be overruled, and the 

statement should be considered admitted. 

PLAINTIFFS’ REPLY TO QUALIFICATION: Denied.  Plaintiffs incorporate, by 

reference, their reply to Defendant’s Response to ¶ 59. 

127. [247]  Women denied an abortion are more likely to fall below the poverty 

line and rely on public assistance, and less likely to have full-time jobs, than women who are 

able to obtain an abortion. Deprez Aff. ¶ 34. 

DEFENDANT’S RESPONSE:  Objection.  This is a hypothetical statement and not 

supported by the record. Low income women in Maine are able to access abortion services 

through Plaintiffs, regardless of their inability to pay.   Without waiving the objection, the 

Department’s response to this statement is qualified.  See Dept’s Resp. to PSMF ¶ 59, 

incorporated herein.  Furthermore, pregnant women within the income standards are a 

mandatory categorically needy eligibility class under federal Medicaid law; in other words, 

the scope of their coverage and services under MaineCare is required by federal law. See 42 

U.S.C. § 1396a(a)(10)(A)(i)(III); 42 C.F.R. § 435.116(b) (“The agency must provide 

Medicaid to pregnant women…”) and (d).  

PLAINTIFFS’ RESPONSE TO OBJECTION: Defendant’s objection contains no 

citation to any evidence in the record, or any rule of law, and it should therefore be excluded. 
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That women denied an abortion are more likely to fall below the poverty line and rely on 

public assistance, and less likely to have full-time jobs, than women who are able to obtain 

an abortion is not hypothetical in any way, but is supported by Plaintiffs’ affidavits. 

Defendant’s objection should be overruled, and the statement should be considered admitted. 

PLAINTIFFS’ REPLY TO QUALIFICATION: Denied.  Plaintiffs incorporate, by 

reference, their reply to Defendant’s Response to PSMF ¶ 59. 

128. [248] Women who are victims of intimate partner violence experience a 

decrease in violence if they are able to obtain an abortion, as compared to women who are 

denied an abortion. Deprez Aff. ¶ 34. 

DEFENDANT’S RESPONSE:  Objection. This statement should be excluded from 

the summary judgment record because the purported expert witness testimony goes beyond 

Plaintiffs’ Expert Witness Designation. Estate of Smith v. Salvesen, 2016 ME 100, ¶ 15, 143 

A.3d 780.   In addition, this statement assumes that access to abortion is denied, which is not 

supported by the summary judgment record.  Without waiving objection, the Department’s 

response to this statement is qualified.  See Dept’s Resp. to PSMF ¶ 59, incorporated herein. 

PLAINTIFFS’ RESPONSE TO OBJECTION: Dr. Deprez was designated as an 

expert in “the importance of abortion access for poor and low-income women,” and one of 

the reasons why abortion access is important is that it can reduce intimate partner violence—

the subject of this statement. Defendant is incorrect that the statement assumes anything; 

rather, the statement speaks for itself. Defendant's objection should be overruled, and the 

statement should be considered admitted. 

PLAINTIFFS’ REPLY TO QUALIFICATION: Denied.  Plaintiffs incorporate, by 

reference, their reply to Defendant’s Response to PSMF ¶ 59. 
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129. [250] In some cases, poor and low-income women who cannot afford an 

abortion may be unable to adequately support themselves, their newborn child, and other 

children they already have—and, in most cases, will be far less likely to escape from poverty. 

Deprez Aff. ¶ 38.  

DEFENDANT’S RESPONSE:  Objection.  This is a hypothetical statement based 

upon assumptions that are not supported by the record. Low income women in Maine are 

able to access abortion services through Plaintiffs, regardless of their inability to pay. 

Without waiving objection, the Department’s response to this statement is qualified.  See 

Dept’s Resp. to PSMF ¶ 59, incorporated herein.  Furthermore, pregnant women within the 

income standards are a mandatory categorically needy eligibility class under federal 

Medicaid law; in other words, the scope of their coverage and services under MaineCare is 

required by federal law. See 42 U.S.C. § 1396a(a)(10)(A)(i)(III); 42 C.F.R. § 435.116(b) 

(“The agency must provide Medicaid to pregnant women…”) and (d).  

PLAINTIFFS’ RESPONSE TO OBJECTION: Defendant’s objection contains no 

citation to any evidence in the record, or any rule of law. Defendant’s objection should be 

overruled, and the statement should be considered admitted. 

PLAINTIFFS’ REPLY TO QUALIFICATION: Denied.  Plaintiffs incorporate, by 

reference, their reply to Defendant’s Response to PSMF ¶ 59. 

130. [252] If a woman living in poverty wants but cannot get an abortion, she is 

subject to extraordinary stress of having a child that she did not want to have and may not 

have the resources to care for. Fay-LeBlanc Aff. ¶ 28. 

DEFENDANT’S RESPONSE:  Objection.  This is a hypothetical statement based 

upon assumptions that are not supported by the record.  Low income women in Maine are 

A261



190 
 

able to access abortion services through Plaintiffs, regardless of their inability to pay.  

Without waiving objection, the Department’s response to this statement is qualified.  If 

women are unable to pay for abortion services, Plaintiffs still provide abortion services. 

Waning Dep. 50:13; 62:1-20; PPNNE0161-0169 (If women are unable to pay for abortion 

services, Plaintiffs still provide abortion services.); Coplon Dep. 50: 5-13; 62:1-25; 63:1-6 

(Plaintiffs have not identified any instance in which abortion services were denied to a 

woman seeking an abortion due to lack of money).  Furthermore, pregnant women within the 

income standards are a mandatory categorically needy eligibility class under federal 

Medicaid law; in other words, the scope of their coverage and services under MaineCare is 

required by federal law. See 42 U.S.C. § 1396a(a)(10)(A)(i)(III); 42 C.F.R. § 435.116(b) 

(“The agency must provide Medicaid to pregnant women…”) and (d).  

PLAINTIFFS’ RESPONSE TO OBJECTION: Defendant’s objection contains no 

citation to any evidence in the record, or any rule of law, and it should therefore be excluded. 

The extraordinary stress of having a child that a woman did not want to have and may not 

have the resources to care for is not hypothetical in any way, as Dr. Fay-LeBlanc’s affidavit 

supports. 

PLAINTIFFS’ REPLY TO QUALIFICATION: Denied.  Plaintiffs incorporate, by 

reference, their reply to Defendant’s Response to PSMF ¶ 59. 

131. [254] MaineCare coverage for abortion would remove a major obstacle in 

the path of a woman attempting to lift herself and her family out of poverty.  Deprex Aff. ¶ 

40. 

DEFENDANT’S RESPONSE:  Qualified.  This statement is premised on the 

assumption that abortion services are denied, based upon lack of funds.  This assumption is 
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not supported by the summary judgment record.  See Dept’s Resp. to PSMF ¶ 59, 

incorporated h erein.   

PLAINTIFFS’ RESPONSE TO OBJECTION: This statement is not premised on 

any assumption, but rather it speaks for itself. Defendant’s objection should be overruled, and 

the statement should be considered admitted. 

PLAINTIFFS’ REPLY TO QUALIFICATION: Denied.  Plaintiffs incorporate, by 

reference, their reply to Defendant’s Response to ¶ 59.  
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