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Appeal and to Permit Trial Court Action with supporting exhibits; Proposed Motion
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SUPREME JUDICIAL COURT OF THE STATE OF MAINE
SITTING AS THE LAW COURT

No.

ANDREW ROBBINS, et al.
Plaintiffs-Appellees,
U.

MAINE COMMISSION ON
INDIGENT LEGAL SERVICES, et al.

Defendants-Appellants.

On Appeal from an Interlocutory Order of the
Superior Court, Kennebec County (Murphy, J.),
Superior Ct. No. KENSC-CV-22-54

PLAINTIFFS’ MOTION TO DISMISS THE APPEAL AND TO
PERMIT TRIAL COURT ACTION

In this certified class action, Plaintiffs seek relief for the State’s per-
sistent failure to afford counsel to indigent criminal defendants. There is
little doubt that the State is failing to fulfill its constitutional obligations:
As Chief Justice Stanfill recently recognized, “[w]e are in a constitutional
crisis,” with “fewer and fewer lawyers available and willing to take cases”

on behalf of indigent defendants. State of the Judiciary Address of Chief



Justice Valerie Stanfill to 2d Reg. Sess. 131st Legis. at 7 (Feb. 21, 2024).
The parties are now set to litigate these constitutional issues in two
phases. The first phase, which is set for trial in June of this year, will
adjudicate the State’s failure to promptly appoint counsel after an indi-
gent defendant is charged with a crime. The second phase, which is de-
ferred until after resolution of the first phase, will adjudicate the State’s
failure to adequately supervise and train appointed counsel.

Defendants now ask this Court to review the Superior Court’s deci-
sion denying preliminary approval of the parties’ proposed settlement
agreement. See Exhibit A, Notice of Appeal (March 15, 2024); M.R. Civ.
P. 23(e) (“A class action shall not be dismissed or compromised without
the approval of the court . . . .”). This Court lacks jurisdiction to hear
Defendants’ appeal. Defendants are appealing an interlocutory order, but
this Court typically reviews only final judgments. And Defendants ask
this Court to settle questions that are—or soon will be—moot.

Accordingly, Plaintiffs respectfully move the Court to dismiss this
appeal. See M.R. App. P. 4(d). In the alternative, Plaintiffs ask the Court

to clarify that the first phase of litigation in the Superior Court, which



turns on issues not addressed in the parties’ proposed settlement agree-
ment, may proceed unabated while this Court considers Defendants’ in-
terlocutory appeal. See M.R. App. P. 3(d).1

BACKGROUND

Plaintiffs brought this class-action lawsuit against the Maine Com-
mission on Indigent Legal Services (MCILS or Commission) and its offic-
ers to challenge the constitutional adequacy of Maine’s indigent-defense
system. See Complaint 9 105-115 (March 1, 2022). As Plaintiffs ex-
plained in their initial complaint, “MCILS has failed to develop and im-
plement an effective system for the appointment of counsel for indigent
defendants.” Id. 9 110. Among other things, the complaint explained,
“MCILS has failed to (i) set and enforce standards for counsel caseloads,
conflicts of interest, and attorney performance; (i) monitor and evaluate
rostered attorneys; (iii) ensure adequate funding and support for rostered
attorneys; and (iv) provide training to rostered attorneys.” Id.

The Superior Court (Murphy, J.) denied Defendants’ motion to dis-
miss in relevant part and certified a class consisting of:

All individuals who are or will be eligible for the appointment
of competent defense counsel by the Superior or District Court

1 Plaintiffs-Appellees include with this motion a proposed motion to the Superior Court for
trial court action pending appeal, as required by M.R. App. P. 3(d).
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pursuant to 15 M.R.S. § 810 because they have been indicted

for a crime punishable by imprisonment, and they lack suffi-

cient means to retain counsel.

Order on Mot. for Class Cert. at 5 (July 13, 2022); see Order on Mot. to
Dismiss, 2022 WL 17348139 (Me. Super. Ct. June 2, 2022). The case then
proceeded to discovery.

At the same time, the parties undertook arms-length, mediated ne-
gotiations to reach a proposed settlement. The parties eventually pre-
sented such an agreement to the court on August 21, 2023. Exercising its
authority under M.R. Civ. P. 23(e), however, the court declined to grant
preliminary approval to the agreement. Among other things, the court
found the proposed agreement contained too broad a release of claims.
See Order on Joint Mot. for Prelim. Settlement Approval at 17-20 (Sept.
13, 2023).2 The parties returned to the negotiating table and eventually
presented a revised settlement agreement for preliminary approval.

While the parties were negotiating, however, the situation on the
ground deteriorated. According to the Commission’s most recent annual

report, since 2017, the number of private attorneys eligible to represent

indigent defendants has fallen from 402 to 295—of whom just 134 are

2 See https://'www.courts.maine.gov/news/robbins/order-joint-motion-settlement-agree-
ment.pdf.



actively seeking assignments. Over the same period, the number of cases
brought by prosecutors has risen from 25,824 to 30,656 per year. As a
result, “[w]e have people sitting in jail every day—frequently a dozen or
more in Aroostook County alone—without an attorney because there is
no one to take their cases.” State of the Judiciary Address, supra, at 7.

In light of these issues, the Superior Court denied preliminary ap-
proval of the revised settlement agreement. According to the court, “the
[revised settlement agreement] fails to address or provide enforceable re-
lief for the ever-increasing number of unrepresented indigent defend-
ants.” Combined Order at 14 (Feb. 27, 2024).3 The court then took two
additional actions. First, it “create[d] a Subclass consisting of Class Mem-
bers who remain unrepresented after initial appearance or arraignment,
unless the right to counsel has been waived by an individual class mem-
ber.” Id. at 16. Second, it bifurcated the case into “two phases”:

In Phase 1, the Court will adjudicate the federal and state

claims and defenses regarding non-representation as they re-

late to the subclass above. In Phase 2, claims which allege

that systemic conditions or practices exist which may pose an

“unconstitutional risk” of deprivation of counsel will then be
adjudicated.

3 See https://www.courts.maine.gov/news/robbins/combined-order.pdf.
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Id. The court also invited motions for amended pleadings and set a June
2024 trial date. Id. Defendants now appeal the February 27 interlocutory

order.

ARGUMENT

I. The Court should dismiss this appeal for lack of jurisdic-
tion.

A. Defendants seek improper interlocutory review.

As this Court has observed time and again, “[o]rdinarily, the final
judgment rule prevents a party from appealing a trial court's decision on
a motion before a final judgment has been rendered.” Fiber Materials,
Inc. v. Subilia, 2009 ME 71, § 12. “There is good reason to be cautious in
taking interlocutory appeals and removing a case from ongoing consider-
ation by the trial court,” Quirion v. Veilleux, 2013 ME 50, § 12, and this
Court “will dismiss an appeal sua sponte if [it] determine[s] that the ap-
peal is not properly before [it] on appeal from a final judgment.” Liberty
v. Bennett, 2012 ME 81, § 15.

The trial court’s Combined Order is not an appealable final judg-
ment. Far from “fully decid[ing] and dispos[ing] of the entire matter
pending before the court,” “leaving no questions for the future considera-

tion and judgment of the court,” Aubry v. Town of Mount Desert, 2010 ME



111, 9 4, the Combined Order is plainly interlocutory. It certified a new
subclass of unrepresented indigent criminal defendants. It permitted
Plaintiffs to move to amend their complaint to add new parties and alle-
gations. It set a June 2024 trial on the Phase 1 issues of non-representa-
tion. And it directed further litigation on Phase 2 issues related to the
systemic conditions that pose an unconstitutional risk of deprivation of
counsel, once the Phase 1 proceedings are complete. In short, the order is
anything but a final judgment.

Indeed, even if the order had granted preliminary approval of the
parties’ proposed settlement, it would still be far from final. Preliminary
approval of a settlement agreement is just that—preliminary. The court
must still direct notice to the class, hear any objections from class mem-
bers, conduct a final fairness hearing, and only then decide whether to
grant final settlement approval. See M.R. Civ. P. 23(e) (“A class action
shall not be dismissed or compromised without the approval of the court,
and notice of the proposed dismissal shall be given to all members of the
class in such manner as the court directs.”).

For all these reasons, Defendants’ appeal violates the final judg-

ment rule, and the Court should dismiss it.



B. Defendants ask the Court to review questions that
are—or soon will be—moot.

Even if the final judgment rule did not prevent this Court from re-
viewing the Superior Court’s interlocutory order, the doctrine of moot-
ness does. This Court “can only decide cases before them that involve jus-
ticiable controversies”—meaning controversies that are not moot. Lewis-
ton Daily Sun v. Sch. Admin. Dist. No. 43, 1999 ME 143, § 12. “To deter-
mine whether an issue is moot, [the Court] ask[s] whether there remain
sufficient practical effects flowing from the resolution of this litigation to
justify the application of limited judicial resources.” Leigh v. Superinten-
dent, Augusta Mental Health Inst., 2003 ME 22, § 6 (quotation marks
omitted). This appeal fails that test for at least two reasons.

First, by its own terms, the parties’ proposed settlement agreement
1s no longer in effect and any ruling on the validity of the Combined Order
is purely academic. Section XIV of the parties’ proposed settlement agree-
ment states that the parties’ agreement was conditioned upon “approval
by the Court.” Subsection XIV(C) further states that, subject to a 30-day
meet-and-confer window that has all but expired, the parties will resume
litigation “[i]n the event that the Court does not approve the Settlement

Agreement.” See Exhibit B, Proposed Settlement Agreement (Feb. 13,



2023). As these provisions make clear, Justice Murphy’s February 27 de-
nial of the parties’ joint motion for preliminary settlement approval
means there is no longer a settlement agreement on the table.

Second, any appeal will be quickly and inevitably overtaken by in-
tervening events. Justice Murphy’s February 27 order certified a new
subclass. Plaintiffs filed their motion to amend their complaint on March
8 and expect a ruling from the Superior Court soon. Phase 1 discovery is
already underway, and the parties are proceeding to discovery and trial
this June on the claims pertaining to unrepresented litigants. And, as
has become clear throughout this litigation, the situation on the ground
can change month-to-month. Thus, even if this Court were to receive
briefing and argument and eventually reverse Justice Murphy’s Febru-
ary 27 denial of preliminary settlement approval, the parties would have
to return to the negotiating table on Phase 2 issues, because any prior
agreement would inevitably be stale by that point.

*kk

For all these reasons, Plaintiffs request that the Court dismiss De-

fendants’ appeal. See M.R. App. P. 4(d). In the alternative, if the Court

does not immediately dismiss the appeal, Plaintiffs request that the



Court issue an order to show cause for why the appeal should not be dis-
missed.

II. In the alternative, this Court should clarify that the Supe-
rior Court retains jurisdiction to resolve Phase 1 issues
while this appeal remains pending.

In the alternative, the Court should clarify that while this appeal
is pending the trial court retains jurisdiction over the urgent Phase 1
proceedings on non-representation, as distinct from the Phase 2 issues
addressed by the parties’ proposed settlement agreement. See M.R. App.
P. 3(d) (permitting party to request that Law Court permit trial court
action during pendency of appeal).

As the Combined Order makes clear, there are currently two live
issues in this complex litigation: Phase 1 of the litigation addresses “fed-
eral and state claims regarding non-representation” for a court-certified
subclass of individuals who remain unrepresented after initial appear-
ance or arraignment, while Phase 2 addresses claims that systemic con-
ditions pose an unconstitutional risk of deprivation of counsel. Combined
Order at 16. The Parties’ proposed settlement agreement, which the

Court denied preliminary approval of in its Combined Order, focused on
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reforms to address the Phase 2 claims. See Exhibit B, Proposed Settle-
ment Agreement. Thus, even if this Court were to address the merits of
Defendants’ interlocutory appeal of the Court’s settlement denial, that
would only affect the Phase 2 litigation; it would not avoid the need for
the Parties to proceed to Phase 1 discovery and trial on the issue of non-
representation.

Therefore, to the extent necessary, the Court should permit the trial

court to retain jurisdiction over Phase 1 litigation and proceed with Phase
1 discovery and trial this June as scheduled. See M.R. App. P. 3(d).

CONCLUSION

Defendants’ improper appeal of the Court’s February 27 interlocu-
tory order will only lead to distractions and delays from the urgent issue
the trial court directed the parties to focus on in Phase 1: the crisis of
non-representation. Plaintiffs request that the Court dismiss Defend-
ants’ interlocutory appeal. In the alternative, and to the extent necessary,
Plaintiffs request that this Court permit the trial court to retain jurisdic-
tion over Phase 1 proceedings and proceed with the Phase 1 trial in June

2024 as scheduled.
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March 20, 2024

Matt Warner (Bar No. 4823)
PRETI, FLAHERTY,

BELIVEAU & PACHIOS, LLP

1 City Center

Portland, Maine 04101
(207) 791-3000
mwarner@preti.com

Respectfully submitted.

ANDREW ROBBINS, BRANDY
GROVER, RAY MACK, MALCOLM
PEIRCE, and LANH DANH HUYNH

B attorneys:

el

Zachary L. Heiden (Bar No. 9476)
Carol Garvan (Bar No. 4448)
Anahita Sotoohi (Bar No. 10120)
ACLU OF MAINE FOUNDATION

PO Box 7860

Portland, Maine 04112

(207) 619-6224
zheiden@aclumaine.org
cgarvan@aclumaine.org
asotoohi@aclumaine.org

Kevin P. Martin

(admitted pro hac vice)
Gerard J. Cedrone

(admitted pro hac vice)
Jordan Bock

(admitted pro hac vice)
GOODWIN PROCTER LLP
100 Northern Avenue
Boston, Massachusetts 02210
(617) 570-1000
kmartin@goodwinlaw.com
gcedrone@goodwinlaw.com
jbock@goodwinlaw.com
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CERTIFICATE OF SERVICE
I certify that on March 20, 2024, I served the foregoing document,
Plaintiffs’ Motion to Dismiss the Appeal and to Permit Trial Court Action,
upon counsel for Defendants by electronically transmitting a copy of the

document to Assistant Attorney General Sean D. Magenis at sean.d.ma-

genis@maine.gov.

Zachary L. Heiden (No. 9476)
ACLU oF MAINE FOUNDATION
PO Box 7860
zheiden@aclumaine.org
Counsel for Plaintiffs
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STATE OF MAINE SUPREME JUDICIAL COURT
SITTING AS THE LAW
COURT
Docket No.

ANDREW ROBBINS, et al.,
Appellees

PROPOSED ORDER
MAINE COMMISSION ON

INDIGENT LEGAL
SERVICES, et al.,
Appellants.

Upon consideration of Plaintiffs-Appellees' Motion to Dismiss
the Appeal and to Permit Trial Court Action, it is hereby

ORDERED that the motion is granted and the appeal is dismissed.

For the Court:
Dated: , 2024

Justice
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CONTAINS NONPUBLIC DIGITAL INFORMATION
MAINE JUDICIAL BRANCH

ANDREW ROBBINS, et al. “X” the court for filing:

Superior Court D District Court
V. [] unified Criminal Docket

County: KENNEBEC
MAINE COMMISSION ON INDIGENT LEGAL SERVICES, el al, Location (Town):

Docket No.: CV-22-54

NOTICE OF APPEAL
aivIL [] CRIMINAL

I, (name of party appealing), Maine Commission on Indigent Legal Services, et al appeal from the judgment, order
or ruling entered in this proceeding on (date of order appealed from - mm/dd/yyyy) 02/27/2024 . Any party who
wishes to be heard on this appeal must file an appearance.

This is a civil appeal.

[] This case arises from the Maine Tort Claims Act requiring the clerk to send a copy of this Notice of Appeal to the Office of
the Attorney General.

[C] i this is a criminal appeal, check one of the following:
[ The defendant is presently confined at
[] The defendant is not in custody. The defendant’s address is:

“X” THE APPLICABLE BOX:
(] The Transcript Order form is attached.
No transcript will be ordered. / /
] No electronic or other recording of the proceedings can be prepared for thi ci}i case. Therefore, a statement in

lieu of transcript will be prepared pursuant to M.R. App. P. 5(d). /

Date (mm/dd/yyyy): 03/15/2024 » =
Signature of Appellant or Appellant’s Attorney
Address of Appellant or Attorney: /
Office of the Maine Attorney General Sean D. Magenis, Esg.
6 State House Station Printed name of Appellant or Appellant’s Attorney
Augusta, ME 04333 If attorney, bar number: 9495

PLEASE NOTE: This Notice of Appeal must be filed in the court that issued the order appealed from. It will not be
accepted or docketed unless (1) in a Civil case, it is accompanied by the required filing fee or a motion to waive the filing
fee, and (2) if the appellant is represented, it contains the bar number of Appellant’s attorney.

If this is an appeal from a civil case or a criminal case involving an adult defendant, this notice must be filed within 21
days of the entry of the judgment in the docket. If this is an appeal from a case involving the extradition of a fugitive to
another state, this notice must be filed within 7 days of the entry of the judgment in the docket.

WARNING: Small Claims, Forcible Entry & Detainer and Juvenile matters have differing time limits for filing a Notice of
Appeal. If this is an appeal from a Small Claims, Forcible Entry and Detainer or Juvenile matter, another form must be used
which is available from the clerk.

ADA Notice: The Maine Judicial Branch complies with the Americans with Disabilities Act (ADA). If you need a reasonable
accommodation contact the Court Access Coordinator, accessibility@courts.maine.gov, or a court clerk.

Language Services: For language assistance and interpreters, contact a court clerk or interpreters@courts.maine.gov.

CV-CR-162, Rev. 12/18 Pagelof1 www.courts.maine.gov
Notice of Appeal
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EXHIBIT

SETTLEMENT AGREEMENT

I. Definitions

A. “The Action” is Robbins, et al. v. Maine Commission on Indigent Legal Services,
et al. (“MCILS”), originally filed in March 2022 in Kennebec County Superior
Court, Dkt. No. KENSC-CV-22-54.

B. “Effective Date” is the date upon which the Court issues final approval of this
Settlement Agreement and orders the dismissal of this Action.

C. “Plaintiffs,” “Settlement Class,” “Class,” or “Class members” means the Named
Plaintiffs and all members of certified class as defined in the Court's July 15, 2022
Order granting certification.

D. “Defendants” are the expressly named Defendants in this Action: the Maine
Commission on Indigent Legal Services, the Commissioners of the Maine
Commission on Indigent Legal Services, in their official capacities, and the
Executive Director of the Maine Commission on Indigent Legal Services, in
his/her official capacity. “Defendants” includes the successors in office of the
commissioners and Executive Director. “Defendants” as used in this Agreement
does not include the State of Maine or any governmental entity or officeholder
other than those expressly named as Defendants in this Action.

(=

“Parties” are all Plaintiffs and Defendants in the Action.

F. “Class Counsel” are the attorneys representing the Plaintiffs and the Settlement
Class in this Action.

G. “Defendants’ Counsel” are the attorneys representing the Defendants in this
Action.

H. “Remaining Claims” are the Plaintiffs’ claims in Count I of the Complaint in this
Action, which remain pending following the Court’s June 2, 2022 Order on
Defendants’ Motion to Dismiss.

I. “Counsel” refers to all rostered private counsel handling MCILS cases and all
employed public defenders handling MCILS cases.

J. “Execution Date” is the date on which this Agreement is signed by the Parties or
their designated representatives.

II. Term, Effect, and Dispute Resolution
A. The Parties will seek an Order of Dismissal of the Action without prejudice on the
Effective Date.
B. This settlement will be binding upon the Settlement Class.

C. Except as provided in Section IL.D below, Plaintiffs will not reassert or revive the
Remaining Claims (i.e., Plaintiffs’ claims of constructive denial of counsel
against State officials tasked with identifying, training, supervising, and



evaluating counsel available for appointment by the District or Superior Court
pursuant to 15 M.R.S.A. §810 and M. R. U. Crim. P. 44) against Defendants for
four (4) years after the Effective Date.

D. Nothing in this Agreement prevents Settlement Class Members from asserting
claims other than those expressly included within the limitations of Section I1.C
above. By way of example, as long as the claims are supported by the law and the
facts, Settlement Class Members retain the right to assert claims including but not
limited to the following:

1. Claims against any entities or individuals other than the Defendants
expressly named in this Action, including claims against the State of
Maine or against any government agencies or officeholders other than the
Defendants expressly named as Defendants in this Action (see
“Definitions” above);

2. Claims regarding ineffective assistance of counsel in connection with
Settlement Class Members’ individual cases, including claims for habeas
relief}

3. Claims regarding actual denial of counsel or non-representation (e.g.,
failure to appoint counsel for an indigent criminal defendant), whether
those claims seek individual or class-based relief.

E. Plaintiffs will not appeal the Court’s June 2, 2022 Order dismissing Count II of
their Complaint.

F. Dispute Resolution. If a dispute arises regarding either Party’s compliance with
any provision of the Agreement, then the Party asserting noncompliance shall first
send written notice to the other Party specifying the concern and requesting an
opportunity to meet and confer. The Parties shall schedule a mutually convenient
time, place, and manner to confer, within 14 business days, to seek resolution of
the dispute. This informal dispute resolution procedure is a condition precedent to
seeking judicial intervention with respect to a dispute regarding compliance with
this Agreement. To facilitate open discussion, the Parties’ communications and all
information exchanged during this informal dispute resolution process shall be
deemed to be part of confidential settlement negotiations pursuant to M. R. Evid.
408 and shall not be disclosed or used by one Party against the other unless
mutually agreed, in writing, between the Parties. Any agreement generated by this
informal dispute resolution process to resolve a dispute shall be reduced to
writing. If the Parties are unable to reach an informal resolution of the alleged
breach, then the Parties retain the right to seek judicial relief for breach of the
Agreement under ordinary contract principles.

II1.Path for Class Members to Seek Emergency Relief. The Parties agree to the
following:



A. Effective November 3, 2023, the Court issued a Standing Order on Initial

Assignment of Counsel to the Unified Criminal Docket (“Standing Order”). See
Attachment A. Under the Standing Order, “the court shall determine the status of
a criminal defendant’s constitutionally protected right to counsel by bringing
before the court (A) any defendant who is entitled to an assigned attorney and
remains in custody awaiting assignment, or (B) any defendant who expressed an
intent to retain counsel or seek an indigency determination,” on the following
schedule:
1. In-custody defendants shall be brought before the court no later than 7
days after the initial appearance.
2. Out of custody defendants shall be brought before the court no later than
30 days before the dispositional conference, if the defendant has neither
(a) filed a financial affidavit for indigency determination nor (b) retained
counsel and filed counsel’s entry of appearance.

. Defendants will authorize compensation for Counsel serving as Lawyer of the

Day to attend the court appearances identified in the Standing Order.

Defendants will issue non-rulemaking guidance applicable to all Counsel serving
as Lawyer-of-the-Day addressing expectations that Counsel representing
Settlement Class Members at the court appearances identified in the Standing
Order assert all reasonable claims for emergency relief for denial of counsel on
behalf of Class Members, including but not limited to: motions for bail review;
habeas corpus relief; 4 M.R.S.A. §7; and/or dismissal of charges. Defendants
will support and monitor Counsel to facilitate their compliance with the Guidance.

. Through the regulatory rulemaking process, Defendants will issue Practice

Standards to guide the performance of all Counsel serving as Lawyer-of-the-Day
at the court appearances required by the Standing Order.

IV.Funding. Defendants will take all available steps within their powers and authority to
open staffed public defenders’ offices across the state on the timetable outlined in IV.A-
IV.C below, in order to progress in their efforts to ensure continuous representation by
counsel for all Settlement Class Members:

A.

Upcoming Legislative Sessions (Summary).

MCILS will be asking for headcount for an Aroostook office and use existing
funding to pay for it, beginning as soon as the budget is approved. For fiscal year
2025, MCILS will seek funding to create one office covering Penobscot and
Piscataquis counties to begin July 1, 2024; create one office covering
Androscoggin, Franklin and Oxford counties to begin September 1, 2024; create
one office covering Hancock and Washington counties to begin January 1, 2025;
and create one office covering Sagadahoc, Lincoln, Knox, and Waldo counties to
begin April 1,2025. The Executive Director will prepare the biennial budget
request for funding in fiscal year 2026 to include a final office covering York and
Cumberland counties.




B.  Upcoming Legislative Sessions (FY ’24 Supplemental Budget Request): $3.2
million in supplemental funding in FY ’24 for:

1. The creation of 2 new public defender offices (Aroostook and
Penobscot/Piscataquis Counties).

2. The hiring of 1 paralegal and 1 investigator for the Rural Defender Unit
and 1 investigator for the Kennebec Public Defender Office.

3. The creation of positions for 4 new public defender offices
(Washington/Hancock, Androscoggin/Franklin/Oxford, Midcoast, and
Cumberland/York), who will be hired in FY25.

4. Additional central office staff for administrative support for the Audit and
Training & Supervision Divisions, and the creation of a Director of
Systems/Data Infrastructure position.

5. The increased personal services costs to fund a salary reclassification for
RDU attorney to be in line with their state counterparts (has been
authorized by BHR).

C.  Future Legislative Sessions (FY 25 onward):

1. InFY ’25, $5.7 million in additional funding to fund positions in four
additional new public defender offices (in Washington/Hancock,
Androscoggin/Franklin/Oxford, Midcoast, and Cumberland/Y ork).

2. In FY ’25 and future sessions, creation of additional fully staffed trial-level
public defenders’ offices as appropriate; and

3. InFY ’25 and future sessions, creation of new Post-Conviction Review
and Appellate public defender units as appropriate.

D.  Prior Legislative Session (FY ’24). In spring 2023, Defendants successfully
advocated for the following legislative reforms to improve the structure and
funding of Maine’s indigent defense system, located in Comm. Amend. A to LD
258, “An Act Making Unified Appropriations and Allocations from the General
Fund and Other Funds,” at p. 188 — 189. MCILS has hired a District Defender to
oversee the Capital Region Public Defender’s Office, former deputy district
attorney Frayla Tarpinian. Attorney Tarpinian started in the position on
November 6, 2023. The two Assistant Defender I positions have been filled by
Andrew Dawson and Hillary Knight. Hiring is underway for the additional three
(3) Assistant Defender 11 positions. The Bureau of Human Resources has not yet
approved the FJAs submitted in late August for the two paralegals and office
manager: those positions cannot be posted yet. The Public Defender Office will
temporarily be housed in MCILS office space on State Street until it can move
into permanent space in early February on Sewall Street in Augusta. Legislative
funding and authorization for that office, staff, and associated costs are in addition
to:

1.  Continued funding of the Rural Defender Unit, established in 2022,
consisting of a District Defender, 5 trial-level public defenders and
funding for associated costs;



2. Creation of a new Deputy Executive Director position at MCILS, focused
on training and supervision of Counsel; and
3. $150/hour for all appointed counsel.

V. Statutory Initiatives. The Parties have successfully undertaken good-faith efforts to
advocate for the enactment of additional statutory initiatives to facilitate the effective
provision of indigent legal services, as reflected in LD 565, “An Act to Improve Maine’s
System for Protecting Sixth Amendment Rights,” signed into law by Governor Janet
Mills on June 28, 2023. In sum, LD 565:

A. Requires all jails to provide bi-weekly reports to the Commission regarding their
pretrial detention populations to assist the Commission in facilitating prompt
assignment of counsel in all pending cases;

B. Requires Defendants to enact rules on topics including caseloads, eligibility
standards, and attorney evaluation: a judicially enforceable requirement; and

C. Confirms that MCILS rules apply to public defenders as well as contract and
assigned counsel.

VI.Best Efforts on Legislative Measures and Appropriations

A. Throughout the period of this Agreement, the Parties will continue to use their
best efforts to identify and advocate for the enactment of any additional legislative
measures necessary and appropriate to implement the terms of the Settlement,
including

1. Any additional statutory reforms necessary for Defendants to fulfill their
obligations or meet any of the metrics under this agreement; and

2. Any additional budgetary appropriations necessary for Defendants to
fulfill their obligations or meet any of the metrics under this agreement,
including, but not limited to, funding for employed or contractual
positions to implement standards for supervision and regular evaluation of
counsel against those performance standards (§1X) and training (§X).

VIL Rulemaking Procedure

A. Within ten (10) months from the Effective Date, Plaintiffs will provide
Defendants with draft rules:

1. Providing revised minimum qualifications to serve as Counsel; and
revised eligibility standards to serve as Counsel for specialized case types.
4 M.R.S. § 1804(2)(B); 1804(3)(E).

2. Requiring all Counsel to perform conflict checks before representation and
standards for adequate representation of clients whose cases present
conflicts of interest. See 4 M.R.S. §1804(2)(E).

3. Regarding handling complaints regarding performance of Counsel.

4. Regarding initial and regular ongoing training. See 4 M.R.S. §1804(3)(D).

B. Within eighteen (18) months of the Effective Date, Plaintiffs will provide
Defendants with draft rules:



1.

Providing performance standards for all Counsel for each of the following
practice areas: juvenile practice; adult criminal practice; child protective
practice; involuntary commitment practice; appellate practice; post-
conviction practice; Lawyer of the Day practice. See 4 M.R.S.
§1804(2)(D), 3(D).

Providing standards for supervision and regular evaluation of Counsel
against those performance standards. See 4 M.R.S. §1804(2)(D), 3(D).
Providing caseload standards specific to the Lawyer of the Day (LOD)
program.

C. In order for Plaintiffs to prepare draft rules on the topics identified above, a
material component of this Agreement necessary to effectuate a fair, reasonable,
and adequate settlement, Plaintiffs require data and information in Defendants’
possession, within six (6) months from the Effective Date, Defendants will
provide the following data and information to Plaintiffs:

1.

The number of rostered attorneys currently accepting new MCILS cases,
for each case-type currently delineated by MCILS;

The number of attorneys, for the past two years, that have failed to meet
MCILS’s current Standards for Qualification of Assigned Counsel, 94-649
C.M.R. c. 2, §§1-6, how MCILS learned about the failure, and the
consequence (if any) MCILS imposed on the attorney;

The number of attorneys, for the past two years, who have waived into the
rosters for specialized case types, broken down by type of waiver;

Materials used in MCILS’s most recent minimum standards trainings

5. The number of attorneys MCILS has evaluated in the past two years, the

9.
10.

results of the evaluations and the process of the evaluations.

For each attorney suspended or removed from MCILS’s roster in the past
two years: a description of how MCILS learned the information leading to
suspension or removal; how MCILS investigated the allegations resulting
in suspension or removal;, and whether the attorney was suspended or
removed from the MCILS roster.

For the past year, the number of times a rostered attorney has withdrawn
from representation in an MCILS case and the length of time that passed
before a new attorney was appointed to the case, and barriers to prompter
reassignment (if any)

Twenty applications, selected at random, for inclusion on MCILS rosters
within the past two years

MCILS’s current timekeeping requirements and procedures

Number of attorneys currently rostered to serve as Lawyer of the Day,
broken down by court.

D. MCILS’s provision of all documents identified in §§VII.C.1 — 10, above is
expressly conditioned upon the following confidentiality provisions:



1. Class Counsel will not use or disclose those documents for any purpose

whatsoever other than to prepare draft rules on the topics addressed in
§VILA.

2. Class Counsel shall not disclose or permit the disclosure of any documents
to any third person or entity except as set forth in subparagraphs (a) — (d).
Subject to these requirements, the following categories of persons may be
allowed to review documents provided pursuant to §§VII.C.1 —10:

a. Parties’ Counsel. Class Counsel, Defendants’ Counsel, and
employees of those attorneys who have responsibility for the
preparation and trial of the action;

b. Contractors. Those persons specifically engaged for the limited
purpose of making copies of documents or organizing or
processing documents but only after each such person has
completed the certification contained in Attachment B,
Acknowledgment of Understanding and Agreement to Be Bound.

c. Consultants and Experts. Consultants, investigators, or experts
(hereinafter referred to collectively as “experts”) employed by the
Parties or attorneys for the Parties to assist in the preparation and
trial of this action but only after such persons have completed the
certification contained in Attachment B, Acknowledgment of
Understanding and Agreement to Be Bound; and

d. Others by Consent. Other persons only by written consent of the
producing party or upon order of the Court and on such conditions
as may be agreed or ordered. All such persons shall execute the
certification contained in Attachment B, Acknowledgment of
Understanding and Agreement to Be Bound.

E. Within 6 months of receipt of proposed rules identified in Section VIL.B,,
Defendants will issue notices of rulemaking hearings under 5 M.R.S. § 8053 for
rules addressing the subject matter identified in Section VILA.

F. Rules adopted pursuant to this paragraph are intended by the Parties to be
judicially enforceable, consistent with LD 565. Rules adopted pursuant to this
subsection are routine technical rules as defined in Title 5, chapter 375,
subchapter 2-A, except that rules adopted to establish rates of compensation for
assigned counsel and contract counsel under subsection 3, paragraph F are major
substantive rules as defined in Title 5, chapter 375, subchapter 2-A.

G. Defendants will issue regulatory agendas under 5 M.R.S. § 8060 as necessary to
promulgate rules under this Agreement.



VIIL

Metrics re Caseloads/Workloads

A. 6 months from Effective Date: Defendants will ensure that the caseloads of all
Counsel can be accurately tracked and recorded consistent with (proposed) 94-
649 CMR ch.4. The tracking system will be based both on reporting from Counsel
and from judicial-branch data on the number of cases handled by Counsel.

1. Defendants have issued final rules establishing caseload standards for all
Counsel. See 4 M.R.S. §1804(2)(C), 3)(G).

2. Defendants will issue a written report on what (if any) additional statutory
changes or budgetary initiatives are necessary to comply with those
caseload standards.

B. 2 vears from Effective Date:

1. No more than 25% of Counsel included on the roster(s) for representation
of indigent defendants who have been indicted for a crime punishable by
imprisonment are operating with waivers from the caseload limits, such
that 75% or more of Counsel are operating within the caseload limits.

a. Until such time that MCILS alters the current “case type” roster
categories, the “case types” from which the determination of
compliance with caseload standards for §§VIII.B.1, 2, and 3 will
be made are:

(i) “Cases with Drug Offense”;

(i) “Homicide Cases”;

(iii)“Operating Under the Influence Cases”;
(iv)“Other Felony Cases™;

(v) “Serious Violent Felony Cases”; and
(vi)“Sexual Offense Cases”.

2. Recognizing that new national recommendations on caseload standards are
being issued in 2023, Defendants will engage in a mandatory re-evaluation
of their initial proposed caseloads standards in 2025 and evaluate whether
those caseloads should be amended. Based on that review, MCILS will
issue a written recommendation on whether the caseload standards should
be amended. As part of this mandatory re-evaluation process, Defendants
will consider, at minimum, the new national recommendations on caseload
standards.

C. 3 years from Effective Date and thereafter:

1. No more than 10% of Counsel are operating with waivers from the
caseload limits, such that 90% or more of Counsel are operating within the
caseload limits.



IX.Metrics re Minimum Qualifications and Conflicts of Interest

A. 1 year from Effective Date:

1. Defendants will issue final rules establishing:

a. Revised minimum qualifications standards for all Counsel,
including standards for minimum experience and initial training.
See 4 M.R.S. §1804(2)(B).

b. Revised minimum eligibility standards for attorneys to serve as
Counsel for specialized case types. See 4 M.R.S. §1804(2)(B),
3(E).

c¢. Standards requiring all Counsel to perform conflict checks before
representation and standards for adequate representation of clients
whose cases present conflicts of interest. See 4 M.R.S.
§1804(2)(E).

2. At minimum, these qualifications, eligibility, and conflicts standards will

a. Include written procedures for implementing and enforcing these
qualifications standards.

b. Involve consideration of Massachusetts CPCS standards to the
extent applicable. https://www.publiccounsel.net/assigned-counsel-
manual/

c. Involve consideration of the existing eligibility requirements set
forth in 94-649 C.M.R. ch. 3.

d. Take into account Plaintiffs’ proposed standards provided to
Defendants under this Agreement and recommendations of the
consultants engaged under this Agreement.

e. Ensure that cases assigned to Counsel who do not meet the
qualifications standards for that case type will be promptly rejected
and reassigned unless Counsel obtains a waiver of the
qualifications standards, and direct Counsel to promptly withdraw.

(i) MCILS will grant waivers only in extraordinary
circumstances where doing so is necessary to protect a
client’s interest.

(ii) Waivers will be granted on a case-by-case basis (i.e., they
will allow an attorney to handle a specific case or cases, not
to exceed the caseload limits generally).

(iii)Waivers will be capped based on the percentages set forth
below (i.e., after three years from the Effective Date, only
25% of Counsel may be operating outside the qualifications
and eligibility standards at any given time).

f. Require that all participating attorneys agree, as a condition of
accepting cases, to comply with all MCILS rules.



3. Defendants will issue a written report on what (if any) additional statutory

changes or budgetary initiatives are necessary to comply with those
qualification standards

B. 2 vears from Effective Date:

1.

85% of Counsel new to the roster meet qualifications standards

2. 50% of Counsel on existing roster (as of the date standards are issued)

meet qualifications standards

C. 3 vears from Effective Date and thereafter:

1.

75% of all Counsel meet qualifications standards

X. Metrics re Performance Standards & Evaluation

A. Within 3 months of the Effective Date, Defendants will initiate system-wide

evaluation procedures consisting of the following:

1.

Plaintiffs and Defendants will jointly establish a schedule for observation
of court proceedings in each of the eight prosecutorial districts to be
completed within 12 months of the Effective Date of this Agreement.
Those court proceedings will include Lawyer of the Day appearances.

On a quarterly basis, Defendants will collect and review system-wide data
as outlined in Section XIII below, including concerning (i) the number of
Counsel requests made for investigations and experts; (ii) the number of
motions filed on substantive issues; (iii) the frequency with which cases
are resolved by outright dismissal or nonconviction disposition; (iv) the
frequency of pleas to a lesser charge; (v) the number of trials conducted
and the outcome of the trials; and (vi) to the extent available from the
Judicial Branch, outcomes of the weekly status conferences outlined in
Section II1 above, including but not limited to modifications to bail;
release; and dismissal of charges.

No later than 18 months after the Effective Date of this Agreement, the
Parties will confer regarding areas in which the Parties agree that systemic
improvements can be implemented through training and jointly agree to
the subject matter and/or specific training to be provided in order to
prioritize topics of concern arising out of the court observations, and
system-wide data outlined above.

No later than two years after the Effective Date, Defendants will, based on
the Parties’ jointly identified areas of concern following observation,
implement changes to Defendants’ training program to focus on those
areas of concern which the Parties agree could be constructively addressed
by additional training.

Following the initial period of court observations, review of system-wide
data, and training implementation, the Parties agree to continue joint
observations of court proceedings and review of system-wide data.
Defendants shall continually evaluate and, where supported by court

10



observations and system-wide data, revise the training offered by MCILS
to address identified areas of concern.

Conferences between the Parties and, when directed by the Executive
Director, court observations, will include MCILS training staff.

B. 2 Years from the Effective Date of this Agreement:

1.

Defendants will issue final rules establishing:

a. Performance standards for all Counsel for each of the following
practice areas: juvenile practice; adult criminal practice; child
protective practice; involuntary commitment practice; appellate
practice; post-conviction practice; Lawyer of the Day practice. See
4 M.R.S. §1804(2)(D), 3(D).

b. Standards for supervision and regular evaluation of Counsel
against those performance standards. See 4 M.R.S. §1804(2)(D),
3(D).

c. Standards for handling complaints regarding the performance of
counsel.

2. At minimum, these final rules will:

a. Include written procedures for implementing and enforcing these
standards.

b. Involve consideration of Massachusetts CPCS standards to the
extent applicable. https://www.publiccounsel.net/wp-
content/uploads/Assigned-Counsel-Manual.pdf

c. Involve consideration of MCILS’s existing performance standards,
94-649 C.M.R. ch. 102.

d. Take into account Plaintiffs’ proposed standards provided to
Defendants under this Agreement and recommendations of the
consultants engaged under this Agreement.

e. Require attorneys to agree that, by accepting MCILS-assigned
cases, they agree to abide by the applicable performance standards.

Defendants will issue a written report on what (if any) additional statutory
changes or budgetary initiatives are necessary to comply with these
standards for performance, supervision and evaluation, and complaint
investigation

C. 3 years from Effective Date and each year thereafter, Defendants will initiate

individual evaluation of rostered counsel on a randomized basis, consisting of:

1.

20% of Counsel new to handling MCILS cases (defined as Counsel who
have been handling MCILS cases for fewer than 5 years total), and 5% of
experienced Counsel (defined as Counsel who have been handling
MCILS cases for 5 years or more total) will have been randomly selected
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for evaluation and evaluated by MCILS against applicable performance
standards in the past 12 months.

a. Evaluation will at minimum include review of: Counsel’s
submitted time records for the past twelve months; three randomly-
selected case files for cases handled by Counsel in the past twelve
months; three samples of Counsel’s written work-product (for
example, substantive motions) filed in the past twelve months; and
at least one in-person court observation of Counsel.

b. MCILS staff will meet with Counsel selected for evaluation.

c. Evaluation criteria will be drawn from MCILS’s enacted rules on
performance standards and will focus on:

(i) Prompt and consistent client communication, including
initial client interviews with client and communication with
client concerning possible dispositions and plea
negotiations;

(ii) Pretrial preparation, including witness interviews and
appropriate use of investigators and expetts;

(iii)Frequency and quality of legal research and filing of
memoranda of law;

(iv)Conduct of trials and litigation of substantive motions;

(v) Billing practices, including whether counsel are
maintaining contemporaneous time records showing time
spent on each task for each case;

(vi)Cooperation with Defendants’ training, supervision,
evaluation, and complaint investigation procedures;

(vii) Lack of substantiated client complaints.

d. MCILS staff will provide a written evaluation based on the above
evaluation criteria and meet with Counsel to discuss that
evaluation.

e. Ifan attorney has been evaluated as meeting performance
standards, then the attorney will be exempt from selection for
random evaluation for the next 3 years.

95% of all complaints regarding Counsel’s performance in past 12 months
will have been investigated and resolved by MCILS staff.

95% of Counsel found to not meet performance standards as a result of
their evaluation will be either:

a. removed from the roster, or

b. placed on a probationary period, provided with additional training
and supervision for at least the next 12 months, and subject to a
new evaluation at the conclusion of that 12 months.

Defendants will issue a written report on what (if any) additional statutory
changes or budgetary initiatives are necessary to comply with these
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standards for performance, supervision and evaluation, and complaint
investigation.

XI. Metrics re Training

A. 1 year from Effective Date

1. Defendants will issue final rules establishing standards for initial and
regular ongoing training, supplemental to 94-649 CMR ch. 2, §5. See 4
M.R.S. §1804(3)(D).

2. At minimum, standards will

a. Provide for a substantial portion of trainings to occur in-person.

b. Provide that counsel will be compensated for their time spent in
trainings.

c. Provide that the content and frequency of trainings be re-evaluated
by Defendants on an annual basis based on the outcome of the
system-wide and individual evaluations outlined in Section X
above and the system-wide data collected under Section XIII
below.

d. Include written procedures for implementing and enforcing these
training standards.

e. Require that newly rostered attorneys without criminal defense
experience complete a robust onboarding training analogous the
“zealous advocacy training” provided by the Massachusetts
Committee for Public Counsel Services.
https://www.publiccounsel.net/assigned-counsel-manual/

f. Require that attorneys participate in at least 8 hours of annual
training to remain on the MCILS roster.

g. Involve consideration of the Massachusetts CPCS standards to the
extent applicable. https://www.publiccounsel.net/assigned-counsel-
manual/

h. Take into account Plaintiffs’ proposed standards provided to
Defendants under this Agreement.

3. Defendants will issue a written report on what (if any) additional statutory
changes or budgetary initiatives are necessary to comply with training
standards

B. 2 years from Effective Date

Subject to the legislative appropriation of funding for training staff consistent
with the FY ’24-"25 request of MCILS:

1. 85% of Counsel new to the roster have met training standards in past 12
months

2. 50% of Counsel on existing roster (as of the date standards are issued)
have met training standards in the past 12 months



XII.

XIIL.

. 3 years from Effective Date

Subject to the legislative appropriation of funding for training staff consistent
with the FY *24-°25 request of MCILS:

1. 85% of all Counsel have met training standards in the past 12 months

Metrics re Lawyer of the Day

. While operating under the present, case-specific electronic docket access afforded

to MCILS by the Judicial Branch, Defendants will continue to coordinate with the
Judicial Branch, including individual courts and/or clerks, to facilitate the
presence of qualified counsel to serve as Lawyer of the Day.

. Once MCILS has, in the discretion of the Executive Director, obtained timely

access to data reflecting the performance of Counsel serving as Lawyer of the
Day, Defendants will adopt performance standards for Lawyers of the Day and
include the Lawyers of the Day in the supervision addressed in §X, above.

1. Defendants will issue a written report on what (if any) additional statutory
changes or budgetary initiatives are necessary to comply with those
standards.

2. Defendants will take into account Plaintiffs’ proposed standards provided
to Defendants under this Agreement.

Data Collection and Reporting

. The Parties jointly agree that thorough, accurate, and up-to-date data collection

and analysis of Maine’s indigent defense system is critical to Defendants’ ability
to perform its obligations as required by statute and this Agreement. To that end:

1. Defendants will engage a consultant to advise the Parties on data
collection and analysis.

2. Defendants will engage the consultant and Defendants will pay the costs
of the consultant. Defendants will seek grant funding to cover all or some
of the costs of retaining the consultant, including available federal grant
funding for indigent defense through the Byrne-Jag program and the BJA
Strengthening the Sixth Program.

3. By the Effective Date, the Parties will confer in good faith and agree on
the contents of the Request for Proposals (“RFP”) to be issued relative to
the consultant. Neither Party will have supervisory authority over the
consultant. The consultant will maintain the confidentiality of all
confidential information they obtain.

B. In order to permit Plaintiffs to assess compliance with the provisions of this

Agreement, Defendants will:

. To the extent available from the Judicial Branch, Defendants will provide
reports to Plaintiffs regarding Settlement Class Members awaiting
appointment of counsel, including: the name of each affected Class
Member, the docket number, the charges pending, the court in which
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charges are pending, whether the Class Member is in custody, where they
are in custody, their last court date, and their next court date.

2. Promptly provide to Plaintiffs copies of the following documents upon
their finalization and any subsequent amendment:

a. The reports identified above on what (if any) statutory changes or
budgetary initiatives are necessary to implement and enforce with
the newly issued standards

b. Copies of all rules regarding which Defendants plan to issue
notices of rulemaking hearings under 5 M.R.S. § 8053.

3. Provide quarterly reports to Plaintiffs containing:

a. To the extent made reasonably available to MCILS, meaning in a
form/manner not requiring individual access and review of the
dockets of individual cases to which MCILS rostered counsel has
been assigned by MCILS, data concerning case assignments
(number and types of cases) and caseloads of each public defender
and private contract attorney

b. Data concerning (i) the number of counsel requests made for
investigations and experts; (ii) the number of motions filed on
substantive issues; (iii) the frequency with which cases are
resolved by outright dismissal or nonconviction disposition; (iv)
the frequency of please to a lesser charge; (v) the number of trials
conducted and the outcome of the trials; and (vi) to the extent
available from the Judicial Branch, outcomes of the status
conferences outlined in Section III above, including but not limited
to modifications to bail; release; and dismissal of charges.

c. The number of complaints received concerning contract or
employed counsel and how those complaints were resolved

d. Copies of all new policies or procedures.

XIV. Court Review and Approval. This Settlement Agreement is subject to approval
by the Court pursuant to M. R. Civ. P. 23 in the context of the Action.

A. The Parties will use their best efforts to effectuate this Settlement Agreement,
including cooperating in promptly seeking the Court’s approval of the Settlement
Agreement, the giving of appropriate Class Notice under M. R. Civ. P. 23(d) and
(e), and the dismissal of this Action, as follows:

1. Within seven (7) days after the Execution Date, the Parties will jointly file
with the Court a stipulation for suspension of all litigation deadlines

pending approval of this Agreement.

2. Within twenty-eight (28) days of the Execution Date, Class Counsel and
Defendants’ Counsel will file this Agreement with the Court and will file a
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joint motion for the Court to direct notice of the settlement to the class,
requesting that the Court:

a. Determine, preliminarily, that it is likely to be able to approve this
Agreement, justifying dissemination of Class Notice;

b. Schedule a Final Approval Hearing to:

(i) determine, finally, whether the Settlement Class satisfy the
applicable requirements of M. R. Civ. P. 23(a) and 23(b)(2)
and should be finally certified for purposes of judgment;

(ii) review objections, if any, regarding the settlement;

(iii)consider further the fairness, reasonableness, and adequacy
of the settlement; and

(iv)consider whether the Court will issue the Final Order and
Judgment Approving Settlement and Ordering dismissal of
the Action;

c. Set a briefing schedule for the Final Approval Hearing;

d. Consider and determine that the proposed Class Notice and Notice
Program, including the deadline for members of the Settlement
Class to assert objection(s) (“Objection Deadline”), comply with
the guidance of M. R. Civ. P. 23(e), due process, and provide
appropriate notice;

e. Direct Class Counsel and Defendants’ Counsel to cause the Class
Notice to be distributed on or before the Notice Date in the manner
set forth in the Notice Program, the cost of which will be paid by
Defendants;

f. Require any member of the Settlement Class who wishes to object
to the fairness, reasonableness, or adequacy of the settlement to
submit to Class Counsel, postmarked on or before the Objection
Deadline, a statement of his or her objection, as well as the specific
reason(s), if any, for each objection, including any legal support
that the Settlement Class member wishes to bring to the Court’s
attention and any evidence that the Settlement Class member
wishes to introduce in support of his/her objection, and to state
whether the Settlement Class member and/or his/her counsel wish
to make an appearance at the Final Approval Hearing, or be barred
from separately objecting;

g. Require Class Counsel to file with the Court all objections received
by the Objection Deadline.
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h. Suspend and extend all applicable pretrial deadlines in the Action
so that the Parties will in no way be prejudiced by their efforts to
resolve the Action by means of this settlement; and

i. Establish the date and time of:
(i) the Final Approval Hearing;
(ii) the Notice Date; and
(iii)the Objection Deadline.

3. Within fourteen (14) calendar days after the Court’s order directing notice
to the Class of this Agreement, Class Counsel and Defendants” Counsel
will cause the Court-approved Class Action Settlement Notice to be
distributed to the members of the Settlement Class, in accordance with the
Notice Program.

4. Members of the Settlement Class will have sixty (60) days, or such other
time as the Court may provide, after the date of the Class Action
Settlement Notice to object to the settlement.

5. Within twenty-one (21) calendar days after the Objection Deadline,
Plaintiffs and Defendants will file a joint motion for final approval of this
Agreement and the Parties’ settlement. Such Final Order and Judgment
Approving Settlement will:

a. Confirm the final certification of the Settlement Class;

b. Confirm that the Settlement Class comply with all requirements of
M. R. Civ. P. 23(b), including confirmation of the adequacy of
Plaintiffs as representatives of the Settlement Class;

c. Confirm that the Notice Program complied in all respects with the
requirements of due process and M. R. Civ. P. 23 by providing
appropriate notice to the Settlement Class;

d. Determine that this Agreement was entered into in good faith, is
reasonable, fair, and adequate, and is in the best interest of the

Settlement Class;

e. Make all appropriate and necessary findings of fact required to
enter a final judgment pursuant to M. R. Civ. P. 58;

f. Order the Dismissal of the Action, without prejudice, in
accordance with the terms of this Settlement Agreement;
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g. Order that each party will bear its own fees and costs in connection
with the Action and the settlement thereof, except as provided in
Section XX below.

B. The Parties will exercise their best efforts to schedule the Fairness Hearing within
thirty (30) days after the Objection Deadline.

C. In the event that the Court does not approve the Settlement Agreement, then the
Parties will meet and confer for a period of 30 days to determine whether to enter
into a modified agreement prior to the resumption of litigation. If the Parties have
not entered into a modified agreement within such 30-day period, then the Parties
will seek a Court conference for the purpose of establishing a new Scheduling
Order.

XV. No Admission of Liability. This Settlement Agreement is a compromise of
disputed claims and does not constitute an admission by Defendant to any of the claims
or allegations asserted by Plaintiffs in the underlying lawsuit: claims which Defendants
expressly deny.

XVL Construction. This Agreement has been negotiated and prepared among each of
the Parties and their respective attorneys. The Parties accordingly agree that this
Agreement shall be construed and interpreted without regard to the party drafting this
Agreement, reflecting the involvement of all Parties in the drafting of this Agreement.

XVIIL Choice of Law. This Agreement shall be governed by, and construed in
accordance with, the laws of the State of Maine.

XVIII.  Advice of Counsel. The Parties represent that they know and understand the
contents of this Agreement and that this Agreement has been executed voluntarily. The
Parties each further represent that they have had an opportunity to consult with an
attorney of their choosing and that they have been fully advised by the attorney with
respect to their rights and obligations under this Agreement.

XIX. Entire Agreement. No promise, inducement, understanding or agreement not
expressly stated herein has been made by or on behalf of either Party. This Agreement
contains the entire agreement of the Parties related to the subject matter of this
Agreement.

XX. Attorneys’ Fees and Costs. In resolution of Plaintiffs’ claim for attorneys’ fees,
costs, and expenses, Plaintiffs accept and Defendants will cause to be paid, $295,000.00
(“Fees Settlement Amount”). Defendants will cause payment to be paid to Plaintiffs
within 90 days of the Effective Date.

18



SEEN AND AGREED TO:

FOR PLAINTIFFS

Zachary L. Heiden

Carol Garvan

Anabhita Sotoohi

ACLU OF MAINE FOUNDATION
PO Box 7860

Portland, Maine 04112

(207) 619-6224

Counsel for Plaintiffs

Matt Warner, Esq.

PRETI, FLAHERTY, BELIVEAU &
PACHIOS, LLP

1 City Center

Portland, Maine 04101

Counsel for Plaintiffs

Kevin P. Martin, Esq.

Gerard J. Cedrone, Esq.
Jordan Bock, Esq.
GOODWIN PROCTER LLP
100 Northern Avenue
Boston, Massachusetts 02210
Counsel for Plaintiffs

FOR DEFENDANTS

James Billings (Feb 13, 2024@:12 EST)

James Billings, in his capacity as

Executive Director, Maine Commission on
Indigent Legal Services and on behalf of The
Maine Commission on Indigent Legal
Services, duly authorized
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ATTACHMENT A

STATE OF MAINE SUPERIOR COURT
KENNEBEC, ss Docket No. KENSC-CV-22-54

ANDREW ROBBINS, et al.,
Plaintiffs,
V.

MAINE COMMISSION ON INDIGENT
LEGAL SERVICES, et al.,

Defendants

ACKNOWLEDGMENT
AND
AGREEMENT TO BE BOUND

The undersigned hereby acknowledges that he/she has read the Confidentiality Order
dated in the above-captioned action and attached hereto,
understands the terms thereof, and agrees to be bound by its terms. The undersigned submits to
the jurisdiction of the Kennebec County Superior Court in matters relating to the Confidentiality
Order and understands that the terms of the Confidentiality Order obligate him/her to use
documents designated CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER in accordance
with the Order solely for the purposes of the above-captioned action, and not to disclose any
such documents or information derived directly therefrom to any other person, firm or concern.

The undersigned acknowledges that violation of the Confidentiality Order may resulit in
penalties for contempt of court.

Name:

Job Title:

Employer:

Business Address:

Date:

Signature
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STATE OF MAINE SUPERIOR COURT
KENNEBEC, SS. CIVIL ACTION
DOCKET NO. KENSC-CV-22-54

ANDREW ROBBINS, ET AL.,
Plaintiffs,
V.

MAINE COMMISSION ON INDIGENT
LEGAL SERVICES, ET AL.,

Defendants.

PROPOSED MOTION TO TRIAL COURT FOR ACTION
PENDING APPEAL

Under Maine Rule of Appellate Procedure 3(d), Plaintiffs request
this Court retain jurisdiction over Phase 1 proceedings and proceed with
the Phase 1 trial in June 2024 as scheduled, while Defendants’ appeal of
the Court’s February 27 order remains pending.

On February 27, 2024, this Court denied the Parties’ motion for
preliminary settlement approval, concluding that the proposed
settlement failed to adequately address the urgent and escalating

problem of non-representation. The Court certified a subclass consisting



of individuals who remain unrepresented after initial appearance or
arraignment, and set a June 2024 trial on “Phase 1” proceedings
regarding non-representation for the subclass.

Defendants’ improper appeal of this Court’s February 27
interlocutory order will only lead to distractions and delays from the
urgent issue the court directed the parties to focus on in Phase 1: the
crisis of non-representation. For these reasons, Plaintiffs respectfully
request that while Defendants’ appeal remains pending, this Court

retain jurisdiction over Phase 1 proceedings and proceed with the Phase

1 trial in June 2024 as scheduled.



March 20, 2024

Matt Warner (Bar No. 4823)
PRETI, FLAHERTY,

BELIVEAU & PACHIOS, LLP

1 City Center

Portland, Maine 04101
(207) 791-3000
mwarner@preti.com

Respectfully submitted.

ANDREW ROBBINS, BRANDY
GROVER, RAY MACK, MALCOLM
PEIRCE, and LANH DANH HUYNH

By their attorneys:

T

Zachary L. Heiden (Bar No. 9476)
Carol Garvan (Bar No. 4448)
Anahita Sotoohi (Bar No. 10120)
ACLU oF MAINE FOUNDATION
PO Box 7860

Portland, Maine 04112

(207) 619-6224
zheiden@aclumaine.org
cgarvan@aclumaine.org
asotoohi@aclumaine.org

Kevin P. Martin

(admitted pro hac vice)
Gerard J. Cedrone

(admitted pro hac vice)
Jordan Bock

(admitted pro hac vice)
GOODWIN PROCTER LLP
100 Northern Avenue
Boston, Massachusetts 02210
(617) 570-1000
kmartin@goodwinlaw.com
gcedrone@goodwinlaw.com
jbock@goodwinlaw.com





