


SUPREME JUDICIAL COURT OF THE STATE OF MAINE
SITTING AS THE LAW COURT

No.

ANDREW ROBBINS, et al.
Plaintiffs-Appellees,
U.

MAINE COMMISSION ON
INDIGENT LEGAL SERVICES, et al.

Defendants-Appellants.

On Appeal from an Interlocutory Order of the
Superior Court, Kennebec County (Murphy, J.),
Superior Ct. No. KENSC-CV-22-54

PLAINTIFFS’ MOTION TO DISMISS THE APPEAL AND TO
PERMIT TRIAL COURT ACTION

In this certified class action, Plaintiffs seek relief for the State’s per-
sistent failure to afford counsel to indigent criminal defendants. There is
little doubt that the State is failing to fulfill its constitutional obligations:
As Chief Justice Stanfill recently recognized, “[w]e are in a constitutional
crisis,” with “fewer and fewer lawyers available and willing to take cases”

on behalf of indigent defendants. State of the Judiciary Address of Chief



Justice Valerie Stanfill to 2d Reg. Sess. 131st Legis. at 7 (Feb. 21, 2024).
The parties are now set to litigate these constitutional issues in two
phases. The first phase, which is set for trial in June of this year, will
adjudicate the State’s failure to promptly appoint counsel after an indi-
gent defendant is charged with a crime. The second phase, which is de-
ferred until after resolution of the first phase, will adjudicate the State’s
failure to adequately supervise and train appointed counsel.

Defendants now ask this Court to review the Superior Court’s deci-
sion denying preliminary approval of the parties’ proposed settlement
agreement. See Exhibit A, Notice of Appeal (March 15, 2024); M.R. Civ.
P. 23(e) (“A class action shall not be dismissed or compromised without
the approval of the court . . . .”). This Court lacks jurisdiction to hear
Defendants’ appeal. Defendants are appealing an interlocutory order, but
this Court typically reviews only final judgments. And Defendants ask
this Court to settle questions that are—or soon will be—moot.

Accordingly, Plaintiffs respectfully move the Court to dismiss this
appeal. See M.R. App. P. 4(d). In the alternative, Plaintiffs ask the Court

to clarify that the first phase of litigation in the Superior Court, which



turns on issues not addressed in the parties’ proposed settlement agree-
ment, may proceed unabated while this Court considers Defendants’ in-
terlocutory appeal. See M.R. App. P. 3(d).1

BACKGROUND

Plaintiffs brought this class-action lawsuit against the Maine Com-
mission on Indigent Legal Services (MCILS or Commission) and its offic-
ers to challenge the constitutional adequacy of Maine’s indigent-defense
system. See Complaint 9 105-115 (March 1, 2022). As Plaintiffs ex-
plained in their initial complaint, “MCILS has failed to develop and im-
plement an effective system for the appointment of counsel for indigent
defendants.” Id. 9 110. Among other things, the complaint explained,
“MCILS has failed to (i) set and enforce standards for counsel caseloads,
conflicts of interest, and attorney performance; (i) monitor and evaluate
rostered attorneys; (iii) ensure adequate funding and support for rostered
attorneys; and (iv) provide training to rostered attorneys.” Id.

The Superior Court (Murphy, J.) denied Defendants’ motion to dis-
miss in relevant part and certified a class consisting of:

All individuals who are or will be eligible for the appointment
of competent defense counsel by the Superior or District Court

1 Plaintiffs-Appellees include with this motion a proposed motion to the Superior Court for
trial court action pending appeal, as required by M.R. App. P. 3(d).
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pursuant to 15 M.R.S. § 810 because they have been indicted

for a crime punishable by imprisonment, and they lack suffi-

cient means to retain counsel.

Order on Mot. for Class Cert. at 5 (July 13, 2022); see Order on Mot. to
Dismiss, 2022 WL 17348139 (Me. Super. Ct. June 2, 2022). The case then
proceeded to discovery.

At the same time, the parties undertook arms-length, mediated ne-
gotiations to reach a proposed settlement. The parties eventually pre-
sented such an agreement to the court on August 21, 2023. Exercising its
authority under M.R. Civ. P. 23(e), however, the court declined to grant
preliminary approval to the agreement. Among other things, the court
found the proposed agreement contained too broad a release of claims.
See Order on Joint Mot. for Prelim. Settlement Approval at 17-20 (Sept.
13, 2023).2 The parties returned to the negotiating table and eventually
presented a revised settlement agreement for preliminary approval.

While the parties were negotiating, however, the situation on the
ground deteriorated. According to the Commission’s most recent annual

report, since 2017, the number of private attorneys eligible to represent

indigent defendants has fallen from 402 to 295—of whom just 134 are

2 See https://'www.courts.maine.gov/news/robbins/order-joint-motion-settlement-agree-
ment.pdf.



actively seeking assignments. Over the same period, the number of cases
brought by prosecutors has risen from 25,824 to 30,656 per year. As a
result, “[w]e have people sitting in jail every day—frequently a dozen or
more in Aroostook County alone—without an attorney because there is
no one to take their cases.” State of the Judiciary Address, supra, at 7.

In light of these issues, the Superior Court denied preliminary ap-
proval of the revised settlement agreement. According to the court, “the
[revised settlement agreement] fails to address or provide enforceable re-
lief for the ever-increasing number of unrepresented indigent defend-
ants.” Combined Order at 14 (Feb. 27, 2024).3 The court then took two
additional actions. First, it “create[d] a Subclass consisting of Class Mem-
bers who remain unrepresented after initial appearance or arraignment,
unless the right to counsel has been waived by an individual class mem-
ber.” Id. at 16. Second, it bifurcated the case into “two phases”:

In Phase 1, the Court will adjudicate the federal and state

claims and defenses regarding non-representation as they re-

late to the subclass above. In Phase 2, claims which allege

that systemic conditions or practices exist which may pose an

“unconstitutional risk” of deprivation of counsel will then be
adjudicated.

3 See https://www.courts.maine.gov/news/robbins/combined-order.pdf.
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Id. The court also invited motions for amended pleadings and set a June
2024 trial date. Id. Defendants now appeal the February 27 interlocutory

order.

ARGUMENT

I. The Court should dismiss this appeal for lack of jurisdic-
tion.

A. Defendants seek improper interlocutory review.

As this Court has observed time and again, “[o]rdinarily, the final
judgment rule prevents a party from appealing a trial court's decision on
a motion before a final judgment has been rendered.” Fiber Materials,
Inc. v. Subilia, 2009 ME 71, § 12. “There is good reason to be cautious in
taking interlocutory appeals and removing a case from ongoing consider-
ation by the trial court,” Quirion v. Veilleux, 2013 ME 50, § 12, and this
Court “will dismiss an appeal sua sponte if [it] determine[s] that the ap-
peal is not properly before [it] on appeal from a final judgment.” Liberty
v. Bennett, 2012 ME 81, § 15.

The trial court’s Combined Order is not an appealable final judg-
ment. Far from “fully decid[ing] and dispos[ing] of the entire matter
pending before the court,” “leaving no questions for the future considera-

tion and judgment of the court,” Aubry v. Town of Mount Desert, 2010 ME



111, 9 4, the Combined Order is plainly interlocutory. It certified a new
subclass of unrepresented indigent criminal defendants. It permitted
Plaintiffs to move to amend their complaint to add new parties and alle-
gations. It set a June 2024 trial on the Phase 1 issues of non-representa-
tion. And it directed further litigation on Phase 2 issues related to the
systemic conditions that pose an unconstitutional risk of deprivation of
counsel, once the Phase 1 proceedings are complete. In short, the order is
anything but a final judgment.

Indeed, even if the order had granted preliminary approval of the
parties’ proposed settlement, it would still be far from final. Preliminary
approval of a settlement agreement is just that—preliminary. The court
must still direct notice to the class, hear any objections from class mem-
bers, conduct a final fairness hearing, and only then decide whether to
grant final settlement approval. See M.R. Civ. P. 23(e) (“A class action
shall not be dismissed or compromised without the approval of the court,
and notice of the proposed dismissal shall be given to all members of the
class in such manner as the court directs.”).

For all these reasons, Defendants’ appeal violates the final judg-

ment rule, and the Court should dismiss it.



B. Defendants ask the Court to review questions that
are—or soon will be—moot.

Even if the final judgment rule did not prevent this Court from re-
viewing the Superior Court’s interlocutory order, the doctrine of moot-
ness does. This Court “can only decide cases before them that involve jus-
ticiable controversies”—meaning controversies that are not moot. Lewis-
ton Daily Sun v. Sch. Admin. Dist. No. 43, 1999 ME 143, § 12. “To deter-
mine whether an issue is moot, [the Court] ask[s] whether there remain
sufficient practical effects flowing from the resolution of this litigation to
justify the application of limited judicial resources.” Leigh v. Superinten-
dent, Augusta Mental Health Inst., 2003 ME 22, § 6 (quotation marks
omitted). This appeal fails that test for at least two reasons.

First, by its own terms, the parties’ proposed settlement agreement
1s no longer in effect and any ruling on the validity of the Combined Order
is purely academic. Section XIV of the parties’ proposed settlement agree-
ment states that the parties’ agreement was conditioned upon “approval
by the Court.” Subsection XIV(C) further states that, subject to a 30-day
meet-and-confer window that has all but expired, the parties will resume
litigation “[i]n the event that the Court does not approve the Settlement

Agreement.” See Exhibit B, Proposed Settlement Agreement (Feb. 13,



2023). As these provisions make clear, Justice Murphy’s February 27 de-
nial of the parties’ joint motion for preliminary settlement approval
means there is no longer a settlement agreement on the table.

Second, any appeal will be quickly and inevitably overtaken by in-
tervening events. Justice Murphy’s February 27 order certified a new
subclass. Plaintiffs filed their motion to amend their complaint on March
8 and expect a ruling from the Superior Court soon. Phase 1 discovery is
already underway, and the parties are proceeding to discovery and trial
this June on the claims pertaining to unrepresented litigants. And, as
has become clear throughout this litigation, the situation on the ground
can change month-to-month. Thus, even if this Court were to receive
briefing and argument and eventually reverse Justice Murphy’s Febru-
ary 27 denial of preliminary settlement approval, the parties would have
to return to the negotiating table on Phase 2 issues, because any prior
agreement would inevitably be stale by that point.

*kk

For all these reasons, Plaintiffs request that the Court dismiss De-

fendants’ appeal. See M.R. App. P. 4(d). In the alternative, if the Court

does not immediately dismiss the appeal, Plaintiffs request that the



Court issue an order to show cause for why the appeal should not be dis-
missed.

II. In the alternative, this Court should clarify that the Supe-
rior Court retains jurisdiction to resolve Phase 1 issues
while this appeal remains pending.

In the alternative, the Court should clarify that while this appeal
is pending the trial court retains jurisdiction over the urgent Phase 1
proceedings on non-representation, as distinct from the Phase 2 issues
addressed by the parties’ proposed settlement agreement. See M.R. App.
P. 3(d) (permitting party to request that Law Court permit trial court
action during pendency of appeal).

As the Combined Order makes clear, there are currently two live
issues in this complex litigation: Phase 1 of the litigation addresses “fed-
eral and state claims regarding non-representation” for a court-certified
subclass of individuals who remain unrepresented after initial appear-
ance or arraignment, while Phase 2 addresses claims that systemic con-
ditions pose an unconstitutional risk of deprivation of counsel. Combined
Order at 16. The Parties’ proposed settlement agreement, which the

Court denied preliminary approval of in its Combined Order, focused on
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reforms to address the Phase 2 claims. See Exhibit B, Proposed Settle-
ment Agreement. Thus, even if this Court were to address the merits of
Defendants’ interlocutory appeal of the Court’s settlement denial, that
would only affect the Phase 2 litigation; it would not avoid the need for
the Parties to proceed to Phase 1 discovery and trial on the issue of non-
representation.

Therefore, to the extent necessary, the Court should permit the trial

court to retain jurisdiction over Phase 1 litigation and proceed with Phase
1 discovery and trial this June as scheduled. See M.R. App. P. 3(d).

CONCLUSION

Defendants’ improper appeal of the Court’s February 27 interlocu-
tory order will only lead to distractions and delays from the urgent issue
the trial court directed the parties to focus on in Phase 1: the crisis of
non-representation. Plaintiffs request that the Court dismiss Defend-
ants’ interlocutory appeal. In the alternative, and to the extent necessary,
Plaintiffs request that this Court permit the trial court to retain jurisdic-
tion over Phase 1 proceedings and proceed with the Phase 1 trial in June

2024 as scheduled.
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March 20, 2024

Matt Warner (Bar No. 4823)
PRETI, FLAHERTY,

BELIVEAU & PACHIOS, LLP

1 City Center

Portland, Maine 04101
(207) 791-3000
mwarner@preti.com

Respectfully submitted.

ANDREW ROBBINS, BRANDY
GROVER, RAY MACK, MALCOLM
PEIRCE, and LANH DANH HUYNH

B attorneys:

el

Zachary L. Heiden (Bar No. 9476)
Carol Garvan (Bar No. 4448)
Anahita Sotoohi (Bar No. 10120)
ACLU OF MAINE FOUNDATION

PO Box 7860

Portland, Maine 04112

(207) 619-6224
zheiden@aclumaine.org
cgarvan@aclumaine.org
asotoohi@aclumaine.org

Kevin P. Martin

(admitted pro hac vice)
Gerard J. Cedrone

(admitted pro hac vice)
Jordan Bock

(admitted pro hac vice)
GOODWIN PROCTER LLP
100 Northern Avenue
Boston, Massachusetts 02210
(617) 570-1000
kmartin@goodwinlaw.com
gcedrone@goodwinlaw.com
jbock@goodwinlaw.com
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CERTIFICATE OF SERVICE
I certify that on March 20, 2024, I served the foregoing document,
Plaintiffs’ Motion to Dismiss the Appeal and to Permit Trial Court Action,
upon counsel for Defendants by electronically transmitting a copy of the

document to Assistant Attorney General Sean D. Magenis at sean.d.ma-

genis@maine.gov.

Zachary L. Heiden (No. 9476)
ACLU oF MAINE FOUNDATION
PO Box 7860
zheiden@aclumaine.org
Counsel for Plaintiffs
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STATE OF MAINE SUPREME JUDICIAL COURT
SITTING AS THE LAW
COURT
Docket No.

ANDREW ROBBINS, et al.,
Appellees

PROPOSED ORDER
MAINE COMMISSION ON

INDIGENT LEGAL
SERVICES, et al.,
Appellants.

Upon consideration of Plaintiffs-Appellees' Motion to Dismiss
the Appeal and to Permit Trial Court Action, it is hereby

ORDERED that the motion is granted and the appeal is dismissed.

For the Court:
Dated: , 2024

Justice



EXHIBIT A




CONTAINS NONPUBLIC DIGITAL INFORMATION
MAINE JUDICIAL BRANCH

ANDREW ROBBINS, et al. “X” the court for filing:

Superior Court D District Court
V. [] unified Criminal Docket

County: KENNEBEC
MAINE COMMISSION ON INDIGENT LEGAL SERVICES, el al, Location (Town):

Docket No.: CV-22-54

NOTICE OF APPEAL
aivIL [] CRIMINAL

I, (name of party appealing), Maine Commission on Indigent Legal Services, et al appeal from the judgment, order
or ruling entered in this proceeding on (date of order appealed from - mm/dd/yyyy) 02/27/2024 . Any party who
wishes to be heard on this appeal must file an appearance.

This is a civil appeal.

[] This case arises from the Maine Tort Claims Act requiring the clerk to send a copy of this Notice of Appeal to the Office of
the Attorney General.

[C] i this is a criminal appeal, check one of the following:
[ The defendant is presently confined at
[] The defendant is not in custody. The defendant’s address is:

“X” THE APPLICABLE BOX:
(] The Transcript Order form is attached.
No transcript will be ordered. / /
] No electronic or other recording of the proceedings can be prepared for thi ci}i case. Therefore, a statement in

lieu of transcript will be prepared pursuant to M.R. App. P. 5(d). /

Date (mm/dd/yyyy): 03/15/2024 » =
Signature of Appellant or Appellant’s Attorney
Address of Appellant or Attorney: /
Office of the Maine Attorney General Sean D. Magenis, Esg.
6 State House Station Printed name of Appellant or Appellant’s Attorney
Augusta, ME 04333 If attorney, bar number: 9495

PLEASE NOTE: This Notice of Appeal must be filed in the court that issued the order appealed from. It will not be
accepted or docketed unless (1) in a Civil case, it is accompanied by the required filing fee or a motion to waive the filing
fee, and (2) if the appellant is represented, it contains the bar number of Appellant’s attorney.

If this is an appeal from a civil case or a criminal case involving an adult defendant, this notice must be filed within 21
days of the entry of the judgment in the docket. If this is an appeal from a case involving the extradition of a fugitive to
another state, this notice must be filed within 7 days of the entry of the judgment in the docket.

WARNING: Small Claims, Forcible Entry & Detainer and Juvenile matters have differing time limits for filing a Notice of
Appeal. If this is an appeal from a Small Claims, Forcible Entry and Detainer or Juvenile matter, another form must be used
which is available from the clerk.

ADA Notice: The Maine Judicial Branch complies with the Americans with Disabilities Act (ADA). If you need a reasonable
accommodation contact the Court Access Coordinator, accessibility@courts.maine.gov, or a court clerk.

Language Services: For language assistance and interpreters, contact a court clerk or interpreters@courts.maine.gov.

CV-CR-162, Rev. 12/18 Pagelof1 www.courts.maine.gov
Notice of Appeal












































































